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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

SECURITIES AND EXCHANGE  § 
COMMISSION,    § 
      § 
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      § 
vs.      § Civil Action No. 3:16-CV-1735-D 
      § 
CHRISTOPHER A. FAULKNER, et al. § 
      § 
 Defendants.    § 
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Respectfully Submitted, 
 

BRIAN LAUTEN, P.C. 
 

        
       ________________________________ 

Brian P. Lauten 
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       (214) 414-0996 telephone 
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CERTIFICATE OF SERVICE 

 
 In accordance with Rule 5b of the Federal Rules of Civil Procedure, the 

undersigned certifies that a true and correct copy of the foregoing instrument has been 

served upon all counsel of record via the ECF case manager system on this the 14th 

day of February, 2020. 

        

       _______________________________ 
       BRIAN P. LAUTEN 
       ATTORNEYS FOR MOVANTS 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

SECURITIES AND EXCHANGE   §
COMMISSION,   §

  §
Plaintiff,   §

  §  Civil Action No. 3:16-CV-1735-D
VS.   §

  §
CHRISTOPHER A. FAULKNER, et al.,   §

  §
Defendants.   §

MEMORANDUM OPINION
           AND ORDER           

In a prior memorandum opinion and order, SEC v. Faulkner, 2018 WL 5279321 (N.D.

Tex. Oct. 24, 2018) (Fitzwater, J.) (the “Clarification Order”), the court granted nonparty

Rothstein, Kass & Co., PLLC’s (“Rothstein Kass’s”) motion to clarify the scope of the

court’s September 25, 2017 stay order (the “Stay Order”), and clarified that a Texas county

court lawsuit—the Jinsun Action1—is stayed under the Stay Order pending further court

order.  The Jinsun Plaintiffs2 now move to vacate the Clarification Order, contending that the

Stay Order does not encompass the sixth amended petition to be filed in the Jinsun Action. 

Rothstein Kass, joined by the court-appointed temporary receiver (“Receiver”), opposes the

motion.  For the reasons that follow, the court denies the motion.

1Jinsun, L.L.C. v. Rothstein, Kass & Co., No. CC-17-06249-C (Cty. Ct. at Law No.
3, Dall. Cty., Tex. filed Nov. 28, 2017).

2The Jinsun Plaintiffs are J. Leonard Ivins , Steven M. Plumb, and several companies
controlled by Kevan Casey: Jinsun, L.L.C., Silver Star Holdings Trust, KM Casey No. 1
Ltd., TPH Holdings, L.L.C., and Vertical Holdings L.L.C.
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I

This is a civil enforcement action by plaintiff U.S. Securities and Exchange

Commission (“SEC”) against defendant Christopher A. Faulkner (“Faulkner”) and other

defendants, alleging that Faulkner orchestrated a massive fraud scheme by which he swindled

investors out of millions of dollars over a multi-year period.  The background facts

underlying the present motion are identical to those set out in the Clarification Order.  See

Faulkner, 2018 WL 5279321, at *1-2.

In essence, the dispute arises from Rothstein Kass’s role in a reverse merger involving

two private corporations that were part of Faulkner’s fraud scheme—Breitling Oil & Gas

Corporation (“BOG”) and Breitling Royalties Corporation (“BRC”) (collectively,

“Breitling”)—and Bering Exploration, Inc. (“Bering”), a public corporation that later became

Breitling Energy Corporation (“BECC”).  See id. at *1.  Breitling hired Rothstein Kass to

audit its books in anticipation of the reverse merger.  See id.  A few months after the merger

was completed in December 2013, Rothstein Kass issued an unqualified audit opinion.  See

id.

 In November 2017 the Jinsun Plaintiffs—Bering’s pre-merger shareholders—sued

Rothstein Kass in Texas county court in the Jinsun Action.  They allege that Rothstein Kass

knew or should have known about inconsistencies in Breitling’s financial statements, both

immediately before the reverse merger and shortly thereafter, and either failed to disclose

them or intentionally concealed them.  See Faulkner, 2018 WL 5279321, at *2.  The Jinsun

Plaintiffs seek relief under a number of theories, including (as relevant here) professional
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negligence and negligent misrepresentation.3  As the Jinsun Action now stands, the Jinsun

Plaintiffs also assert a claim for equitable forfeiture and disgorgement of the professional fees

Breitling paid to Rothstein Kass.

In August 2018 Rothstein Kass moved for clarification that the Stay Order4 applies

to the Jinsun Action.  The court, relying on two complementary rationales, granted the

motion.  See id. at *5.  First, the court observed that while “[t]he outer limits of a district

court’s power to stay proceedings ancillary to an SEC receivership are not clearly defined,”

that power at least extends to lawsuits that implicate receivership assets.  Id. at *3.  The court

reasoned that the Jinsun Action threatened a receivership asset—the Receiver’s own

potential claim against Rothstein Kass for disgorgement—because if Rothstein Kass forfeited

its fees to the Jinsun Plaintiffs, it could not disgorge the same fees to the Receiver.  See id.

at *4.  Therefore, the court concluded that it had the power to stay the Jinsun Action.  See id. 

Second, the court turned to the language of the Stay Order itself.  It interpreted the

Stay Order as applying to “[a]ll civil legal proceedings . . . involving . . . any of [BECC’s]

3The Jinsun Plaintiffs assert two different counts of negligence.  Count IV is clearly
framed as a negligent misrepresentation claim.  Count III is not expressly couched as a
professional negligence claim, but it alleges that Rothstein Kass breached its duty to perform
a competent audit, and thus sounds in professional negligence.  See, e.g., Greenstein, Logan
& Co. v. Burgess Mktg., Inc., 744 S.W.2d 170, 185 (Tex. App. 1987, writ denied)
(“[Auditors] owe their clients a duty to exercise the degree of care, skill and competence that
reasonably competent members of their profession would exercise under similar
circumstances.”).

4The court will continue to refer to the Stay Order, and not to the court’s September
2018 first amended order appointing a receiver (which superseded the Stay Order), for the
reasons given in the Clarification Order.  See Faulkner, 2018 WL 5279321, at *1 n.3.
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past or present officers [or] directors . . . in connection with, any action taken by them while

acting in such capacity . . . whether as plaintiff, defendant, . . . or otherwise.”  Id. at *3

(quoting Stay Order ¶ 32).  Because the Jinsun Action involved two former directors of

BECC—J. Leonard Ivins (“Ivins”) and Steven M. Plumb (“Plumb”)—who were on the board

of Bering until the reverse merger and who sought relief as plaintiffs in connection with

actions taken by them in their capacity as directors, the Jinsun Action fell within the Stay

Order’s plain language.  See id. at *4.  The court also held that the Jinsun Action qualified

as “one ‘otherwise’ ‘involving . . . the Receivership Defendants’” because it “necessarily

impacts the potential rights or property of the Receivership Defendant[s] and, through [them],

the Receivership Estate.”  Id. (alterations in original) (first quoting Stay Order ¶ 32, then

quoting SEC v. Alleca, 2015 WL 999888, at *3 (N.D. Ga. Mar. 5, 2015)).  The Jinsun Action

fell within this category because it implicated the Receiver’s potential disgorgement claim. 

See id. 

The Jinsun Plaintiffs now move to vacate the Clarification Order so that the Jinsun

Action can proceed.  They assert that they have resolved the concerns that the court laid out

in the Clarification Order.  They explain that they intend to “nonsuit”5 their claim for

equitable forfeiture and disgorgement, and to clarify in their sixth amended petition that Ivins

and Plumb are asserting their claims in their capacities as shareholders only, not as directors

5A “nonsuit” is a procedural device recognized by Texas law that is roughly
equivalent to a voluntary dismissal under Fed. R. Civ. P. 41(a).  See Edgar v. Gen. Elec. Co.,
2002 WL 34722191, at *1 (N.D. Tex. Mar. 5, 2002) (Fitzwater, J.).
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or officers of Bering.  In the alternative, the Jinsun Plaintiffs request that, if the court

concludes that the claims of Ivins and Plumb are still stayed, they be given relief from the

stay as to the companies controlled by Kevan Casey, who were never directors or officers of

Bering.

Rothstein Kass and the Receiver oppose the motion.6  Rothstein Kass maintains that

the plain language of the Stay Order applies to the Jinsun Action, and that the lawsuit 

implicates receivership assets because one of the claims asserted—professional

negligence—requires privity between the plaintiff and defendant, and therefore properly, and

only, belongs to the Receiver.  The Receiver joins in Rothstein Kass’s argument, and further

informs the court that he will shortly seek leave to file his own civil action against Rothstein

Kass for disgorgement of fees and professional negligence.  The Jinsun Plaintiffs reply that

6Rothstein Kass contends that the Jinsun Plaintiffs failed to confer before filing the
motion and failed to include a certificate of conference, both in violation of N.D. Tex. Civ.
R. 7.1(a)-(b).  The Jinsun Plaintiffs respond that they did not violate a local rule because a
motion to vacate is not listed in N.D. Tex. Civ. R. 7.1(h) as a motion that requires a
certificate of conference.

The Jinsun Plaintiffs’ position is contrary to the plain language of Rule 7.1(h), which
provides that, “[i]f a motion is not listed, a brief and certificate of conference are required.” 
Id. (emphasis added).  But the court will not deny the motion to clarify based on this failure
to adhere to Rule 7.1(h).

“Failure to comply with a local civil rule of this court is to be carefully avoided and
should not be repeated.”  Obregon v. Melton, 2002 WL 1792086, at *1 n.3 (N.D. Tex. Aug.
2, 2002) (Fitzwater, J.).  But “the failure to file a certificate of conference presents no basis
to deny the motion where, as here, it is clear that the motion is opposed and that a conference
would neither have eliminated nor narrowed the parties’ dispute.”  Id.  In the instant context,
the Jinsun Plaintiffs’ motion is obviously opposed, and it is unlikely that a conference would
have eliminated or narrowed the parties’ dispute.
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the Receiver has no claim against Rothstein Kass for professional negligence because any

such claim would be barred by the statute of limitations and by the equitable doctrine of in

pari delicto.

II

The court has wide discretion to fashion equitable remedies in the context of an SEC

civil enforcement action.  See SEC v. Posner, 16 F.3d 520, 521 (2d Cir. 1994).  It is

“axiomatic” that this discretion includes “broad authority to issue blanket stays of litigation

to preserve the property placed in receivership pursuant to SEC actions.”  SEC v. Stanford

Int’l Bank Ltd., 424 Fed. Appx. 338, 340 (5th Cir. 2011) (per curiam); accord Rishmague v.

Winter, 616 Fed. Appx. 138, 139-40 (5th Cir. 2015); Schauss v. Metals Depository Corp.,

757 F.2d 649, 654 (5th Cir. 1985).  “Such orders can serve as an important tool permitting

a district court to prevent dissipation of property or assets subject to multiple claims in

various locales.”  Schauss, 757 F.2d at 654.  This power is not limited to enjoining suits

against entities that have been placed in receivership—at least where the stay order is

nonetheless necessary to protect receivership assets.  See SEC v. Kaleta, 530 Fed. Appx. 360,

361-63 (5th Cir. 2013) (per curiam).  Although the court considers legal precedent, because

receivership cases are “highly fact-specific,” “it is neither surprising nor dispositive [if] there

is no case law directly controlling” whether the court can stay a particular litigation.  Id. at

362.
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III

So long as the Jinsun Plaintiffs continue to pursue their claim for professional

negligence, the Jinsun Action remains stayed by the Stay Order.

A

The Jinsun Plaintiffs’ claim for professional negligence against Rothstein Kass is an

asset of the Receiver.

The assets of a receivership estate include any causes of action belonging to the

receivership entities.  See, e.g., Reneker v. Offill, 2009 WL 804134, at *4 (N.D. Tex. Mar.

26, 2009) (Fitzwater, C.J.) (“In the Receivership Order, the court took exclusive jurisdiction

and possession of the Receivership Assets—including any causes of action belonging to the

[receivership entities.]”).  To determine whether a given claim belongs to the receivership

estate, it is appropriate to conduct a Fed. R. Civ. P. 12(b)(6)-type analysis, looking only at

the allegations in the complaint.  See SEC v. Sharp Capital, Inc., 315 F.3d 541, 544 (5th Cir.

2003).  The Fifth Circuit has endorsed (in dicta) a two-part test: if (1) the cause of action

alleges only an indirect harm to the plaintiff—one that derives from harm to a receivership

entity—and (2) a receivership entity could have itself raised the claim for its own direct

injury, then the claim belongs to the Receiver.  See id. (quoting In re Educators Grp. Health

Tr., 25 F.3d 1281, 1284 (5th Cir. 1994)).  “That the defendant may have a valid defense on

the merits of a claim brought by the [receivership entity] goes to the resolution of the claim,

and not to the ability of the [receivership entity] to assert the claim.”  In re Educators, 25

F.3d at 1286.  This two-part test strikes a sensible balance, and the court will apply it even
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though the Fifth Circuit did not expressly adopt it in Sharp Capital.  The test ensures that a

claim is treated as a receivership asset only if the Receiver could have brought the claim

directly and—due to the claim’s derivative nature—the Jinsun Plaintiffs could not have done

so.

Here, the Jinsun Plaintiffs’ claim for professional negligence is necessarily derivative

of the Receiver’s own claim.  Under Texas law, professional negligence requires privity of

contract between the plaintiff and the defendant.  See Ervin v. Mann Frankfort Stein & Lipp

CPAs, L.L.P., 234 S.W.3d 172, 182 (Tex. App. 2007, no pet.) (accounting services); see also

City of Houston v. Towers Watson & Co., 2015 WL 5604059, at *4 (S.D. Tex. Sept. 23,

2015) (actuarial services); Brannan Paving GP, LLC v. Pavement Markings, Inc., 446

S.W.3d 14, 26 (Tex. App. 2013, pet. denied) (insurance brokerage services); W. Hous.

Airport, Inc. v. Millennium Ins. Agency, Inc., 349 S.W.3d 748, 752 (Tex. App. 2011, pet.

denied) (same); Hartman v. Urban, 946 S.W.2d 546, 548-50 (Tex. App. 1997, no writ)

(engineering services); Wright v. Gundersen, 956 S.W.2d 43, 48 (Tex. App. 1996, no writ)

(attorney services).  “Privity is the contractual connection or relationship that exists between

two or more parties.”  Ervin, 234 S.W.3d at 182 (citing Wright, 956 S.W.2d at 48).  “The

accountant-client relationship is a contractual relationship that creates privity between the

accountant and the client, permitting only the client to bring a claim for professional

negligence against the accountant.”  Id. (citing Prospect High Income Fund v. Grant

Thornton, LLP, 203 S.W.3d 602, 609 (Tex. App. 2006), rev’d in part on other grounds, 314

S.W.3d 913 (Tex. 2010)).
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The Jinsun Plaintiffs’ proposed sixth amended petition alleges that “Breitling [i.e.,

BOG and BRC] hired Rothstein Kass . . . to audit Breitling’s financial statements.”  Jinsun

Ps. App. 20 (emphasis added).  Nowhere do the Jinsun Plaintiffs allege the existence of an

express or implied contract between Rothstein Kass and the individual shareholders of

Bering or BECC.  Thus the Jinsun Plaintiffs, who assert their claims in their capacity as

shareholders, do not themselves have a cause of action for professional negligence; any claim

they assert is necessarily derivative of the potential claims of a receivership entity.  See Haut

v. Green Café Mgmt., Inc., 376 S.W.3d 171, 177 (Tex. App. 2012, no pet.) (citing Wingate

v. Hajdik, 795 S.W.2d 717, 719 (Tex. 1990)) (“The general rule in Texas is that a corporate

shareholder has no individual cause of action for damages caused by a wrong done solely to

the corporation.”).

And a receivership entity could have brought a claim for professional negligence

against Rothstein Kass at the time the receivership began.  “To establish liability for

professional negligence, the plaintiff must show the existence of a duty, a breach of that duty,

and damages arising from the breach,” as well as privity of contract.  Towers Watson & Co.,

2015 WL 5604059, at *4 (quoting Great Plains Tr. Co. v. Morgan Stanley Dean Witter &

Co., 313 F.3d 305, 314 (5th Cir. 2002)).  It appears from the sixth amended petition that

BOG, BRC, and possibly BECC actually hired Rothstein Kass, and therefore were in privity

with it.  See Ervin, 234 S.W.3d at 182.  Rothstein Kass owed these entities a duty: it is well-

established that accountants and auditors “owe their clients a duty to exercise the degree of

care, skill and competence that reasonably competent members of their profession would
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exercise under similar circumstances.”  Greenstein, Logan & Co. v. Burgess Mktg., Inc., 744

S.W.2d 170, 185 (Tex. App. 1987, writ denied); see also In re Sunpoint Secs., Inc., 377 B.R.

513, 556 (Bankr. E.D. Tex. 2007) (same).  The Jinsun Plaintiffs allege that Rothstein Kass

breached that duty by, inter alia, failing to comply with Generally Accepted Auditing

Standards.  Cf. Greenstein, 744 S.W.2d at 185 (“An accountant usually discharges the duty

owed to his client by complying with recognized industry standards, such as the ‘Generally

Accepted Auditing Standards,’ when performing an audit.”).  As for causation and damages,

the Jinsun Plaintiffs allege that they would have rescinded the reverse merger transaction but

for Rothstein Kass’s acts and omissions.  Had they done so, BECC would never have fallen

into Faulkner’s hands, and the scale of the overall fraud scheme—and its resulting harm7 to

a number of receivership entities—would have been reduced.  Thus the Receiver may bring

a professional negligence suit on behalf of these entities.

The Jinsun Plaintiffs maintain that the Receiver has no such claim because Rothstein

Kass could successfully assert the affirmative defenses of in pari delicto and the statute of

limitations.8  But the possible existence of a viable defense does not control whether the

7The court takes judicial notice of the fact that Faulkner pleaded guilty to wrongfully
diverting millions of dollars from the companies under his control for his own personal
benefit.  See Factual Resume, United States v. Faulkner, 3:18-CR-500-B (N.D. Tex. Oct. 4,
2018) (Boyle, J.).

8“[I]n pari delicto is an affirmative defense[.]”  Rogers v. McDorman, 521 F.3d 381,
386 (5th Cir. 2008).  The same is true of the statute of limitations.  See Rule 8(c)(1).  The
court expresses no opinion on the merits of any claims that the Receiver may assert against
Rothstein Kass for professional negligence or of any possible defenses.
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receivership estate owns a claim in the first instance.  See In re Educators, 25 F.3d at 1286

(refusing to consider possibility of successful in pari delicto defense in determining whether

cause of action belonged to estate); In re Today’s Destiny, Inc., 388 B.R. 737, 746-47 (Bankr.

S.D. Tex. 2008) (same); see also Official Comm. of Unsecured Creditors of Color Tile, Inc.

v. Coopers & Lybrand, LLP, 322 F.3d 147, 157 (2d Cir. 2003) (reaching same conclusion

under Texas law).  Any claim for professional negligence against Rothstein Kass regarding

the reverse merger is therefore a receivership asset.

B

The Jinsun Action also falls within the plain scope of the Stay Order despite the

Jinsun Plaintiffs’ attempt to clarify the capacity of, or to sever, Ivins and Plumb.9

It does not matter whether the sixth amended petition renders the Jinsun Action a

“civil legal proceeding[] . . . involving . . . any of [BECC’s] past or present officers [or]

directors . . . in connection with, any action taken by them while acting in such capacity . . .

whether as plaintiff, defendant, . . . or otherwise.”  The Clarification Order also rests on the

fact that the Jinsun Action is “one ‘otherwise’ ‘involving . . . the Receivership Defendants’”

9Generally, a district court is considered to be in the best position to interpret its own
orders.  See, e.g., In re Vela, 2009 WL 6506881, at *6 (W.D. Tex. Sept. 15, 2009) (“When
a district court’s decision is based on an interpretation of its own order, [appellate] review
is . . . deferential because district courts are in the best position to interpret their own orders.”
(quoting JTH Tax, Inc. v. H & R Block E. Tax Servs., Inc., 359 F.3d 699, 705 (4th Cir.
2004))); see also Alley v. U.S. Dep’t of Health & Human Servs., 590 F.3d 1195, 1202 (11th
Cir. 2009) (“[G]reat deference is due the interpretation placed on the terms of an injunctive
order by the court who issued and must enforce it.” (alteration in original) (quoting Ala.
Nursing Home Ass’n v. Harris, 617 F.2d 385, 388 (5th Cir. 1980))).
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because it impacts the potential rights or property of the receivership estate.  See Faulkner,

2018 WL 5279321, at *4 (quoting Stay Order ¶ 32).  So long as the Jinsun Action continues

to implicate causes of action that properly belong to the Receiver, it will be stayed by this

court’s Stay Order.

IV

In denying the motion to vacate, the court observes that the claims the Jinsun

Plaintiffs bring other than for professional negligence do not appear to be receivership assets. 

Rothstein Kass and the Receiver do not argue that these other claims—for aiding and

abetting a breach of fiduciary duty, aiding and abetting violations of the Texas Securities

Act,10 negligent misrepresentation, common-law fraud and aiding and abetting fraud, fraud

by non-disclosure, and statutory fraud—are derivative of a direct claim held by a receivership

entity.  Rather, these claims appear to allege harms inflicted directly on the Jinsun Plaintiffs

themselves.  See 11 William V. Dorsaneo III, Texas Litigation Guide § 162.01 (2019)

(“When the wrongful acts violate duties owed directly to the injured shareholder rather than

to the corporation, the shareholder may prosecute a direct action individually.”); cf. Murphy

v. Campbell, 964 S.W.2d 265, 268 (Tex. 1997) (where tax advisor counseled dissolving

corporation and its shareholders, and consequences of tax treatment of dissolution fell

directly on shareholders, shareholders had direct cause of action against advisor).  The

Receiver has not yet expressed any intent to pursue similar claims on behalf of the

10See Tex. Rev. Civ. Stat. Ann. art. 581-33(F)(2) (West 2010).
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Receivership Estate.  And even if the Receiver does opt to pursue similar theories of

recovery, it would not render the Jinsun Plaintiffs’ claims the property of the receivership,

because those claims are not derivative of the Receiver’s potential claims.  See Sharp

Capital, 315 F.3d at 544.  Accordingly, it appears that, if the Jinsun Plaintiffs were to nonsuit

their professional negligence claim against Rothstein Kass, the Jinsun Action would no

longer threaten receivership assets.11

Additionally, if the Jinsun Action were no longer to implicate receivership assets, it

would fall outside the scope of the Stay Order.  Such an action would not be “one ‘otherwise’

‘involving . . . the Receivership Defendants’” because it would not impact the potential rights

or property of the receivership estate.  See Faulkner, 2018 WL 5279321, at *4 (quoting Stay

Order ¶ 32).  And if Ivins and Plumb do not seek relief in the Jinsun Action in their capacity

as former directors or officers of BECC, the Jinsun Action would not seem to be a “civil

legal proceeding[] . . . involving . . . any of [BECC’s] past or present officers [or] directors

. . . in connection with, any action taken by them while acting in such capacity . . . whether

as plaintiff, defendant, . . . or otherwise.”  Id. (quoting Stay Order ¶ 32).

11The court expresses no opinion on whether the Jinsun Plaintiffs have stated plausible
claims for these causes of action, including, for example, whether any receivership entity
owed a fiduciary duty to the Jinsun Plaintiffs.  See Meyer v. Cathey, 167 S.W.3d 327, 330-31
(Tex. 2005) (per curiam) (setting out standard for determining existence of fiduciary duty
under Texas law).  The court only holds that the claims, as pleaded, are not derivative of any
claim held by a receivership entity.
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*     *     *

For the reasons stated, the court denies the Jinsun Plaintiffs’ motion to vacate.

SO ORDERED.

March 5, 2019.

_________________________________
SIDNEY A. FITZWATER
SENIOR JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

SECURITIES AND EXCHANGE   §
COMMISSION,   §

  §
Plaintiff,   §

  §  Civil Action No. 3:16-CV-1735-D
VS.   §

  §
CHRISTOPHER A. FAULKNER, et al.,   §

  §
Defendants.   §

MEMORANDUM OPINION
           AND ORDER           

Nonparty Rothstein, Kass & Company, PLLC (“Rothstein Kass”) moves the court to

clarify that its September 25, 2017 order (“Stay Order”) precludes the plaintiffs in the Jinsun

Action1 (“Jinsun Plaintiffs”)2 from bringing their state court claim for aiding and abetting a

breach of fiduciary duty and conspiracy to aid and abet a breach of fiduciary duty.  The

Jinsun Plaintiffs oppose Rothstein Kass’s motion.3  For the following reasons, the court

1Jinsun, L.L.C. v. Rothstein, Kass & Co., No. CC-17-06249-C (Cty. Ct. at Law No.
3, Dall. Cty., Tex. filed Nov. 28, 2017).

2The Jinsun Plaintiffs are J. Leonard Ivins, Steven M. Plumb, and several companies
controlled by Kevan Casey: Jinsun, L.L.C., Silver Star Holdings Trust, KM Casey No. 1
Ltd., TPH Holdings, L.L.C., and Vertical Holdings L.L.C.

3The Jinsun Plaintiffs’ response to Rothstein Kass’s motion was due on November 6,
2019.  See N.D. Tex. Civ. R. 7.1(e) (“A response and brief to an opposed motion must be
filed within 21 days from the date the motion is filed.”).  The Jinsun Plaintiffs’ response,
filed January 13, 2020, was filed more than two months after the 21-day deadline.  Although
the court could decide Rothstein Kass’s motion without considering the Jinsun Plaintiffs’
late-filed response, because it is granting Rothstein Kass’s motion, it will address the
response, despite its untimeliness.
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grants the motion and holds that the Jinsun Action remains stayed by the Stay Order.

I

This is a civil enforcement action by plaintiff U.S. Securities and Exchange

Commission (“SEC”) against defendant Christopher A. Faulkner (“Faulkner”) and other

defendants, alleging that Faulkner orchestrated a massive fraud scheme by which he swindled

investors out of millions of dollars over a multi-year period.  The background facts

underlying the present motion are set out in SEC v. Faulkner, 2018 WL 5279321, at *1-2

(N.D. Tex. Oct. 24, 2018) (Fitzwater, J.), and SEC v. Faulkner, 2019 WL 1040679, at *1-2

(N.D. Tex. Mar. 5, 2019) (Fitzwater, J.).

In essence, the dispute arises from Rothstein Kass’s role in a reverse merger involving

two private corporations that were part of Faulkner’s fraud scheme—Breitling Oil & Gas

Corporation (“BOG”) and Breitling Royalties Corporation (“BRC”) (collectively,

“Breitling”)—and Bering Exploration, Inc. (“Bering”), a public corporation that later became

Breitling Energy Corporation (“BECC”).  See Faulkner, 2018 WL 5279321 at *1.  Breitling

hired Rothstein Kass to audit its books in anticipation of the reverse merger.  See id.  A few

months after the merger was completed in December 2013, Rothstein Kass issued an

unqualified audit opinion.  See id.

In pertinent part, the Stay Order stays, until further order of the court:

All civil legal proceedings of any nature . . . involving . . . any
Receivership Assets . . . the Receivership Defendants . . . or . .
. any of the Receivership Defendants’ past or present officers,
directors, managers, agents, or general or limited partners sued
for, or in connection with, any action taken by them while acting

- 2 -
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in such capacity of any nature, whether as plaintiff, defendant,
third-party plaintiff, third-party defendant, or otherwise.

Stay Order ¶ 32.  The Receivership Defendants are defined to include Faulkner, BOG, and

BECC.

In November 2017 the Jinsun Plaintiffs—Bering’s pre-merger shareholders—sued

Rothstein Kass in Texas county court in the Jinsun Action, alleging that Rothstein Kass knew

or should have known about inconsistencies in Breitling’s financial statements, both

immediately before the reverse merger and shortly thereafter, and either failed to disclose

them or intentionally concealed them.  See Faulkner, 2018 WL 5279321, at *2.  In August

2018 Rothstein Kass moved for clarification of the Stay Order, asking this court to clarify

whether the Stay Order applied to the Jinsun Action.  In an October 24, 2018 memorandum

opinion and order, the court held that the Stay Order did apply to the Jinsun Action based on

language in the Stay Order itself and the fact that the Jinsun Action threatened a receivership

asset (i.e., the potential claim of the court-appointed temporary receiver (“Receiver”) against

Rothstein Kass for disgorgement).  Faulkner, 2018 WL 5279321, at *4-5. 

Shortly thereafter, the Jinsun Plaintiffs filed a motion to vacate the October 24, 2018

memorandum opinion and order.  They argued that the Jinsun Action could now proceed

because they intended to “nonsuit”4 their claim for equitable forfeiture and disgorgement and

to clarify in their sixth amended petition that Jinsun Plaintiffs J. Leonard Ivins (“Ivins”) and

4A “nonsuit” is a procedural device recognized by Texas law that is roughly
equivalent to a voluntary dismissal under Fed. R. Civ. P. 41(a).  See Edgar v. Gen. Elec. Co.,
2002 WL 34722191, at *1 (N.D. Tex. Mar. 5, 2002) (Fitzwater, J.).

- 3 -
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Steven M. Plumb (“Plumb”) were asserting their claims in their capacities as shareholders

only, not as directors or officers of Bering.  Faulkner, 2019 WL 1040679, at *2.  The court

rejected the Jinsun Plaintiffs’ arguments, holding in a March 5, 2019 memorandum opinion

and order that the Jinsun Plaintiffs’ claim for professional negligence against Rothstein Kass

is an asset of the Receiver under the two-part test articulated in SEC v. Sharp Capital, Inc.,

315 F.3d 541, 544 (5th Cir. 2003), and that despite the Jinsun Plaintiffs’ attempt to clarify

the capacities in which Ivins and Plumb sued, the Jinsun Action fell within the plain scope

of the Stay Order.  Faulkner, 2019 WL 1040679, at *3-5. 

On July 1, 2019 the Receiver filed suit against Rothstein Kass, alleging, inter alia, that

Rothstein Kass aided, abetted, and participated in Faulkner’s breach of fiduciary duties owed

to the Breitling entities “by causing BOG, BRC, BECC, [and others] to engage in an illegal

fraudulent scheme that enabled Faulkner to misappropriate millions of dollars from the

Breitling entities.”  Compl. ¶ 85, Taylor v. Rothstein Kass & Co., No. 3:19-CV-1594-D (N.D.

Tex. July 1, 2019) (Fitzwater, J.).  Two months later, the Jinsun Plaintiffs filed their ninth

amended petition in the Jinsun Action, alleging, inter alia, a claim against Rothstein Kass

for aiding and abetting a breach of fiduciary duty and conspiracy to aid and abet a breach of

fiduciary duty (“Fiduciary Duty Claim”).

Rothstein Kass now seeks additional clarification of the Stay Order.  It argues that the

Jinsun Action should be stayed so long as the Jinsun Plaintiffs pursue their Fiduciary Duty

Claim because this claim, to the extent that it exists at all, belongs to the Receiver and is

therefore stayed under the Stay Order.  The Receiver does not object to the relief Rothstein

- 4 -
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Kass seeks.  The Jinsun Plaintiffs oppose the motion.

II

The court has wide discretion to fashion equitable remedies in the context of an SEC

civil enforcement action.  See SEC v. Posner, 16 F.3d 520, 521 (2d Cir. 1994).  It is

“axiomatic” that this discretion includes “broad authority to issue blanket stays of litigation

to preserve the property placed in receivership pursuant to SEC actions.”  SEC v. Stanford

Int’l Bank Ltd., 424 Fed. Appx. 338, 340 (5th Cir. 2011) (per curiam); accord Zacarias v.

Stanford Int’l Bank Ltd., 945 F.3d 883, 896-97 (5th Cir. 2019); Rishmague v. Winter, 616

Fed. Appx. 138, 139-40 (5th Cir. 2015); Schauss v. Metals Depository Corp., 757 F.2d 649,

654 (5th Cir. 1985).  “Such orders can serve as an important tool permitting a district court

to prevent dissipation of property or assets subject to multiple claims in various locales.” 

Schauss, 757 F.2d at 654; accord Zacarias, 945 F.3d at 897.  This power is not limited to

enjoining suits against entities that have been placed in receivership—at least where the stay

order is nonetheless necessary to protect receivership assets.  See SEC v. Kaleta, 530 Fed.

Appx. 360, 361-63 (5th Cir. 2013) (per curiam).  The court will, of course, consider legal

precedent, but because receivership cases are “highly fact-specific,” “it is neither surprising

nor dispositive [if] there is no case law directly controlling” whether the court can stay a

particular litigation.  Id. at 362.

- 5 -
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III

The court holds that the Jinsun Plaintiffs’ Fiduciary Duty Claim is an asset of the

receivership estate.

A

The assets of a receivership estate include any causes of action belonging to the

receivership entities.  See, e.g., Reneker v. Offill, 2009 WL 804134, at *4 (N.D. Tex. Mar.

26, 2009) (Fitzwater, C.J.) (“In the Receivership Order, the court took exclusive jurisdiction

and possession of the Receivership Assets—including any causes of action belonging to the

[receivership entities.]”).  To determine whether a given claim belongs to the receivership

estate, it is appropriate to conduct a Fed. R. Civ. P. 12(b)(6)-type analysis, looking only at

the allegations in the complaint.  See Sharp Capital, 315 F.3d at 544.  The Fifth Circuit has

laid out (in dicta) a two-part test: if (1) the cause of action alleges only an indirect harm to

the plaintiff—one that derives from harm to a receivership entity—and (2) a receivership

entity could have itself raised the claim for its own direct injury, then the claim belongs to

the receivership estate.  See id. (quoting In re Educators Grp. Health Tr., 25 F.3d 1281, 1284

(5th Cir. 1994)).  This two-part test strikes a sensible balance, and the court will apply it, as

it did in the March 5, 2019 memorandum opinion and order, even though the Fifth Circuit

did not expressly adopt it in Sharp Capital.  See Faulkner, 2019 WL 1040679, at *3.  The

test ensures that a claim is treated as a receivership asset only if the Receiver could have

brought the claim directly.
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B

The court concludes, under the first part of the Sharp Capital test, that the Jinsun

Plaintiffs’ Fiduciary Duty Claim alleges only an indirect harm to the Jinsun Plaintiffs, i.e.,

it is necessarily derivative of the Receiver’s own claim. 

1

 “Under Texas law, ‘where a third party knowingly participates in the breach of duty

of a fiduciary, such third party becomes a joint tortfeasor with the fiduciary and is liable as

such.’”  Meadows v. Hartford Life Ins. Co., 492 F.3d 634, 639 (5th Cir. 2007) (quoting

Kinzbach Tool Co. v. Corbett-Wallace Corp., 160 S.W.2d 509, 514 (Tex. 1942)).  Assuming

that the Jinsun Plaintiffs’ Fiduciary Duty Claim is comparable to a claim under Texas law

for knowing participation in a breach of fiduciary duty,5 the Jinsun Plaintiffs must prove the

existence of an underlying fiduciary relationship.  See, e.g., Meadows, 492 F.3d at 639 (“To

establish a claim for knowing participation in a breach of fiduciary duty, a plaintiff must

assert: (1) the existence of a fiduciary relationship; (2) that the third party knew of the

fiduciary relationship; and (3) that the third party was aware that it was participating in the

breach of that fiduciary relationship.” (quoting Cox Tex. Newspapers, L.P. v. Wootten, 59

S.W.3d 717, 721-22 (Tex. App. 2001, pet. denied))).  

In their ninth amended petition, the Jinsun Plaintiffs allege that “Breitling’s officers,

5As this court recently noted in Taylor v. Rothstein Kass & Co., 2020 WL 554583, at
*6 n.4 (N.D. Tex. Feb. 4, 2020) (Fitzwater, J.), “[a]lthough the Supreme Court of Texas has
not explicitly recognized a cause of action for aiding and abetting, it does recognize a cause
of action for knowing participation in a breach of a fiduciary duty.” 
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directors, and managers owed Plaintiffs a formal fiduciary duty (or, alternatively, an informal

fiduciary duty) during the executory phase and throughout the negotiations and ultimate

consummation of the merger transaction,” 9th Am. Pet. ¶ 40, Jinsun, L.L.C. v. Rothstein,

Kass & Co., No. CC-17-06249-C (Cty. Ct. at Law No. 3, Dall. Cty., Tex. Sept. 20, 2019),

and that “Rothstein Kass knowingly participated and encouraged the furtherance of the fraud

and Breitling’s officers and management’s breaches of fiduciary duties to Plaintiffs,” id. ¶

41.  In response to Rothstein Kass’s second set of interrogatories, the Jinsun Plaintiffs

clarified their belief as to the source of the alleged fiduciary duty:

Bering Exploration, Inc. stopped its business activities when it
was requested to do so based upon the representation by
Breitling’s management and officers—including Chris
Faulkner—so that the numbers in advance of the merger would
remain static through the merger; and, furthermore, Plaintiffs
were to become shareholders in the surviving Breitling entities
post-merger.  Consequently, there was a relationship of trust and
confidence between the parties, wherein Plaintiffs and the
various Breitling parties were ostensibly joint venturers and/or
partners.

Vertical Holdings, LLC’s Objs. & Answers to 2d Set of Interrogatories at 3.6

2

To the extent the Jinsun Plaintiffs are asserting that Rothstein Kass participated in the

6Rothstein Kass only includes Vertical Holdings, LLC’s (“Vertical Holdings’”)
interrogatory response in its appendix, but states in its brief that “[t]he Jinsun Plaintiffs’
responses specify [the basis for their Fiduciary Duty Claim].”  Rothstein Kass Br. 5
(emphasis added).  Because the Jinsun Plaintiffs do not suggest that other interrogatory
responses differ from Vertical Holdings’ response, the court assumes that all of the Jinsun
Plaintiffs filed the same response.

- 8 -
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beach of a fiduciary duty owed to Bering due either to a “relationship of trust and

confidence” or a relationship as “joint venturers and/or partners,” the harm to the Jinsun

Plaintiffs is an indirect harm.  This is because the duty arose, if at all, between Breitling’s

management and officers, on the one hand, and Bering (which is now BECC), on the other

hand.  

In their ninth amended petition, the Jinsun Plaintiffs expressly allege that

[f]or purposes of clarity, Steven Plumb and Leonard Ivins want
to make it abundantly clear that they are not pursuing claims “in
connection with their actions as [former] directors and officers,”
of Breitling Oil & Gas Corporation, but, rather, they are
pursuing their claims as former shareholders of Bering
Exploration, Inc.

9th Am. Pet. at 1 (emphasis added).  There is no allegation, however, that there was a

“relationship of trust and confidence” between Breitling’s management/officers and the

shareholders of Bering.  The request to stop business activities, on which the

Jinsun Plaintiffs appear to rely as the basis for the alleged fiduciary duty, was directed at

Bering, not its shareholders.  And there is no plausible allegation in the ninth amended

petition that Breitling’s management/officers and the shareholders of Bering were joint

venturers and/or partners.  Accordingly, the Jinsun Plaintiffs, who assert the Fiduciary Duty

Claim in their capacity as shareholders, do not themselves have a cause of action for aiding

and abetting a breach of fiduciary duty or conspiracy to aid and abet a breach of fiduciary

duty.  “[A]ny claim they assert is necessarily derivative of the potential claims of a

receivership entity.”  Faulkner, 2019 WL 1040679, at *4 (citing Haut v. Green Café Mgmt.,

- 9 -
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Inc., 376 S.W.3d 171, 177 (Tex. App. 2012, no pet.) (“The general rule in Texas is that a

corporate shareholder has no individual cause of action for damages caused by a wrong done

solely to the corporation.”)).7 

3

The Jinsun Plaintiffs argue that the Receiver’s breach of fiduciary duty claim is

“totally dissimilar” from their Fiduciary Duty Claim filed in state court.  They reason that,

[t]o this end, the Receiver is claiming that Rothstein Kass’s
participation in breaches of fiduciary duty with the Breitling
officers and directors caused DAMAGE TO THE BREITLING
ENTITIES AND INVESTORS THAT ARE PART AND
PARCEL OF THE RECEIVERSHIP.  Plaintiffs in state court
are NOT SUING FOR THAT.  Plaintiffs in state court are suing
for their own losses to their own individualized shares in their
former company, Bering, before Bering ever merged with
Breitling.  The RECEIVER CANNOT SUE FOR THE VALUE
OF PLAINTIFFS’ INDIVIDUALIZED SHARES IN A
DIFFERENT COMPANY THAT IS NOT APART OF THE
RECEIVERSHIP—NOR IS THE RECEIVER MAKING SUCH

7In the March 5, 2019 memorandum opinion and order, the court observed that the
claims the Jinsun Plaintiffs bring other than for professional negligence—including for
aiding and abetting a breach of fiduciary duty—“do not appear to be receivership assets.” 
Faulkner, 2019 WL 1040679, at *5.  It noted that the Receiver “has not yet expressed any
intent to pursue similar claims on behalf of the Receivership Estate,” and that “even if the
Receiver does opt to pursue similar theories of recovery, it would not render the Jinsun
Plaintiffs’ claims the property of the receivership, because those claims are not derivative
of the Receiver’s potential claims.”  Id. (emphasis added).  Today’s holding, which is based
on the allegations in the ninth amended petition and the Jinsun Plaintiffs’ response to
Rothstein Kass’s second set of interrogatories, is not inconsistent with the March 5, 2019
memorandum opinion and order.  In any event, the quoted dicta from the March 5, 2019
memorandum opinion and order was based on briefing regarding the professional negligence
claim, not the Fiduciary Duty Claim, and was written before the Receiver filed the Taylor
action, in which he clearly sues Rothstein Kass for “Aiding, Abetting, or Participation in
Breaches of Fiduciary Duties.”  Taylor Compl. at 29.  
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A CLAIM.

Jinsun Ps. Br. 7 (bold font omitted).  This argument is flawed.  

First, the Jinsun Plaintiffs assert that Bering is “not []part of the receivership.”  Id. 

Bering, however, became the receivership defendant BECC.  The Receiver is entitled to

pursue, and has, in fact, pursued, claims for damages both to Bering (pre-merger) and to

BECC (post-merger).

Second, to the extent the Jinsun Plaintiffs seek to recover for the loss in value of their

shares in Bering, an individual shareholder generally has “no separate and independent right

of action for injuries suffered by the corporation which merely result in the depreciation of

the value of their stock.”  Wingate v. Hajdik, 795 S.W.2d 717, 719 (Tex. 1990) (citations

omitted).  Accordingly, an action for such injury must be brought by the corporation, not its

individual shareholders.  Id.  Thus “to recover for wrongs done to the corporation, the

shareholder must bring the suit derivatively in the name of the corporation so that each

shareholder will be made whole if the corporation obtains compensation from the

wrongdoer.”  Webre v. Sneed, 358 S.W.3d 322, 329-30 (Tex. App. 2011) (quoting Redmon

v. Griffith, 202 S.W.3d 225, 234 (Tex. App. 2006, pet. denied)), aff’d, 465 S.W.3d 169 (Tex.

2015).  In other words, the Jinsun Plaintiffs’ Fiduciary Duty Claim is a claim that belongs

to Bering (now BECC), which is a receivership defendant.8

8The Jinsun Plaintiffs also argue that Rothstein Kass has abused the discovery
process; that it is using the instant motion to obtain relief in federal court that it cannot get
in state court, i.e., additional discovery after the close of the discovery period and a
continuance of the state court trial; and that it is “hijack[ing] [the Jinsun] Plaintiffs’ right to
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C

Turning to the second element of the Sharp Capital test, not only could a receivership

entity have brought a claim for knowingly participating in the breach of a fiduciary duty at

the time the receivership began, the Receiver has actually brought this cause of action

against Rothstein Kass.  In Taylor the Receiver alleges a claim for “Aiding, Abetting, or

Participation in Breaches of Fiduciary Duties.”  He asserts, inter alia, that:

Faulkner owed fiduciary duties to the Breitling entities [(defined
to include BOG, BRC, BECC, and others)].  He breached his
fiduciary duties by causing BOG, BRC, BECC, Crude and
Patriot to engage in an illegal fraudulent scheme that enabled
Faulkner to misappropriate millions of dollars from the Breitling
entities, causing these entities to suffer millions of dollars of
additional losses, and causing them to incur millions of dollars
of increased liabilities, including without limitation professional
and administrative liabilities. . . . Defendants knowingly or
recklessly aided, abetted, or participated in these breaches of
fiduciary duties.

Taylor Compl. ¶¶ 85-86.  Although the Jinsun Plaintiffs argue that their Fiduciary Duty

Claim is “totally dissimilar” from the Receiver’s claim—an argument that the court rejects,

see supra § III (B)(3)—they do not contend that the Receiver cannot bring this claim.9

a trial in state court,” Jinsun Ps. Br. 8.  The court does not address these arguments because
Rothstein Kass’s motivations are immaterial to the question whether the Stay Order applies
to the Jinsun Plaintiffs’ Fiduciary Duty Claim.

9Although in Taylor the court dismissed the Receiver’s claim against Rothstein Kass
for aiding and abetting Faulkner’s breaches of fiduciary duties, Taylor, 2020 WL 554583,
at *5, it did not dismiss the Receiver’s claim for participation in breaches of fiduciary duty,
id. at *7 n.6.  Moreover, even if a claim for aiding and abetting a breach of fiduciary duty or
for conspiracy to aid and abet a breach of fiduciary duty would ultimately fail on the merits
if the Receiver were to assert it, these claims (meritorious or not) still belong to the

- 12 -
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Accordingly, the court holds that the Jinsun Plaintiffs’ Fiduciary Duty Claim against

Rothstein Kass regarding the reverse merger is therefore a receivership asset.

IV

The Jinsun Action also falls within the plain scope of the Stay Order because it

impacts the potential rights or property of the receivership estate.  See Faulkner, 2019 WL

1040679, at *5.  As this court explained in the March 5, 2019 memorandum opinion and

order, “[s]o long as the Jinsun Action continues to implicate causes of action that properly

belong to the Receiver, it will be stayed by this court’s Stay Order.”  Id.

*     *     *

For the reasons stated, the court grants Rothstein Kass’s motion for additional

clarification of Stay Order, and it clarifies that the Jinsun Action is stayed under the Stay

Order pending further order of this court.  The clerk of court is directed to transmit a copy

of this memorandum opinion and order to the clerk of County Court at Law No. 3 of Dallas

County, Texas.

SO ORDERED.

February 6, 2020.

_________________________________
SIDNEY A. FITZWATER
SENIOR JUDGE

receivership estate, and are assets of the Receiver, not the Jinsun plaintiffs.

- 13 -
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CAUSE NO. CC-17-06249-C 
 

JINSUN, L.L.C., SILVER STAR 
HOLDINGS TRUST, KM CASEY NO. 1 
LTD., TPH HOLDINGS, L.L.C., 
VERTICAL HOLDINGS L.L.C., 
STEVEN M. PLUMB, and J. LEONARD 
IVINS, 
 
 PLAINTIFFS, 
 
V. 
 
ROTHSTEIN, KASS & COMPANY, 
PLLC, and KPMG LLP 
 
 DEFENDANTS. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

  IN THE COUNTY COURT 
 
 
 
 
 
 
  AT LAW NO. 3 
 
 
 
 
 
 
OF DALLAS COUNTY, TEXAS 

 
PLAINTIFFS’ CONSOLIDATED NOTICE OF PARTIAL  

NON-SUIT WITH PREJUDICE  
(OF AIDING AND ABETTING A BREACH OF FIDUCIARY DUTY  

AND CONSPIRACY TO AID AND ABET A BREACH OF FIDUCIARY DUTY) 
 

I. 
 

 Plaintiffs hereby Non-Suit with Prejudice their aiding and abetting a breach of 

fiduciary duty claim and conspiracy to aid and abet a breach of fiduciary duty claim and 

this claim only.  This Non-Suit with Prejudice as to Plaintiffs’ claim for aiding and 

abetting a breach of fiduciary duty in no way, shape, or form impact in any way 

Plaintiffs’ remaining pled causes of action in their Ninth Amended Petition.   
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Respectfully Submitted, 
 

BRIAN LAUTEN, P.C. 

        
       ________________________________ 

Brian P. Lauten  
       State Bar No. 24031603 
       blauten@brianlauten.com 
       3811 Turtle Creek Blvd., Ste. 1450 
       Dallas, Texas 75219 
       (214) 414-0996 telephone 
       (214) 744-3015 facsimile 
 

ATTORNEYS FOR PLAINTIFFS 
       JINSUN, L.L.C., SILVER STAR 
       HOLDINGS TRUST, KM CASEY 
       NO. 1, LTD., TPH HOLDINGS, L.L.C., 
       VERTICAL HOLDINGS, L.L.C., 
       STEVEN PLUMB, AND J. LEONARD 
       IVINS 
 
 

 
CERTIFICATE OF SERVICE 

 
 Pursuant to Rule 21a of the Texas Rules of Civil Procedure, the undersigned 
hereby certifies that, on February 17, 2020, a true and correct copy of the foregoing was 
served—in accordance with TEX. R. CIV. P. 21a—to all counsel of record by way of 
email and the ECF filing case manager. 

   
  ___________________________________ 
  BRIAN P. LAUTEN 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

THOMAS L. TAYLOR III, solely in his 
capacity as Court-appointed temporary 
receiver for Breitling Energy Corporation, 
et al., 
 Plaintiff,  
 
v. 
 
ROTHSTEIN KASS & COMPANY, PLLC 
and BRIAN MATLOCK, 
 Defendants. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 
 
Case No.: ___________________ 
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RECEIVER’S ORIGINAL COMPLAINT AGAINST  
ROTHSTEIN KASS & COMPANY, PLLC AND BRIAN MATLOCK PAGE 1 

Plaintiff Thomas L. Taylor III (“Plaintiff” or “Receiver”), solely in his capacity as 

temporary receiver appointed by orders entered in the civil action styled Securities and Exchange 

Commission v. Christopher A. Faulkner, Breitling Energy Corporation, Jeremy S. Wagers, Judson 

F. (“Rick”) Hoover, Parker R. Hallam, Joseph Simo, Dustin Michael Miller Rodriguez, Beth C. 

Handkins, Gilbert Steedley, Breitling Oil & Gas Corporation, Crude Energy, LLC, Patriot Energy, 

Inc., Defendants, and Tamra M. Freedman and Jetmir Ahmedi, Relief Defendants;  

No. 3:16-cv-01735-D; in the United States District Court for the Northern District of Texas, Dallas 

Division (“Enforcement Action”), files this Original Complaint (“Complaint”) against Rothstein 

Kass & Company, PLLC (“Rothstein”) and Brian Matlock (“Matlock”) (collectively, 

“Defendants”), and alleges the following: 

I. INTRODUCTION 

1. The Receiver brings this action to recover damages sustained by Breitling Oil & 

Gas Corporation (“BOG”), Breitling Royalties Corporation (“BRC”), Breitling Energy 

Corporation (“BECC”) (collectively the “Audit Entities”) -- and their alter egos Crude Energy, 

LLC (“Crude Energy”), Crude Royalties, LLC (“Crude Royalties”) and Patriot Energy, Inc. 

(“Patriot”) (collectively with the Audit Entities, “Breitling”) -- as a result of Rothstein and 

Matlock’s failure to exercise the degree of care, skill and competence that reasonably competent 

members of their profession would exercise under similar circumstances in conducting their audit 

of the Audit Entities, which audit was not conducted in accordance with Generally Accepted 

Auditing Standards (“GAAS”). 

2. Beginning in 2011, and continuing through 2016, Christopher A. Faulkner 

(“Faulkner”) orchestrated a massive fraud through Breitling and other entities under his control, 

raising approximately $150 million in gross proceeds from investors through the offer and sale of 
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oil and gas-related securities. During this time, Faulkner (including without limitation individually 

and through entities under his control) misappropriated approximately $32.8 million in Breitling 

funds, both through the receipt of transfers from Breitling accounts (including under the color of 

expense reimbursements), and through the payment of personal expenses from Breitling bank and 

credit card accounts. From the inception of the fraud, Faulkner made use of the assets of the 

Breitling entities to fund a lavish lifestyle -- including multiple homes across the country, 

acquisition of luxury goods, and international travel and entertainment. 

3. In or about September 2013, the Audit Entities engaged Rothstein to conduct an 

audit of BOG and BRC’s 2011 and 2012 financial statements, among other things, in anticipation 

with Faulkner’s taking those entities public (as the entity BECC) through a reverse merger 

transaction with Bering Exploration, Inc. (“Bering Exploration”). The Audit Entities relied on the 

Defendants to conduct this audit through the exercise of “the degree of care, skill and competence 

that reasonably competent members of their profession would exercise under similar 

circumstances.” Greenstein, Logan & Co. v. Burgess Mktg., Inc., 744 S.W.2d 170, 185 (Tex. App. 

1987, writ denied); see also In re Sunpoint Secs., Inc., 377 B.R.513, 556 (Bankr. E.D. Tex. 2007) 

(same). As detailed below, Defendants failed in their charge and breached their duties to Breitling.  

4. In the early stages of Rothstein’s audit, Defendants uncovered (or, but for their 

negligence and/or gross negligence, would have uncovered) facts which would have clearly 

indicated to a reasonably competent certified public accountant that (1) Faulkner was using the 

Breitling entities to engage in a fraudulent scheme for his personal benefit, and (2) Faulkner was 

conducting ongoing fraudulent securities offerings in breach of his fiduciary duties to the Breitling 

entities. Notwithstanding Defendants’ knowledge of these red flags, they failed to adjust the scope 

of the audit to account for potentially fraudulent activity, failed to resign and continued to conduct 
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the audit, and enabled the continuation of the fraudulent scheme, ultimately issuing an unqualified 

audit opinion of the Audit Entities’ financial statements which BECC filed with the Securities and 

Exchange Commission (“Commission”).  

5. In this regard, and without limitation, Defendants knew (or, but for their negligence 

and/or gross negligence, would have known) that: 

a. Breitling had reimbursed Faulkner for approximately $5 million in 

purported “Lead” generating expenses for 2011 and 2012, and failed to provide any 

invoices or detailed explanations to Defendants;  

b. the purchase price of investment units in Breitling offerings was based upon 

cost estimates -- prepared internally by Breitling staff in breach of industry norms -- which 

exceeded actual costs by over 1,000 percent in some instances; 

c. Breitling regularly sold to investors a larger percentage of working interests 

(“WI” or “working interests”) in oil and gas prospects than Breitling owned; 

d. Breitling conveyed to investors a larger percentage of royalty interests and 

overriding royalty interests (“RI” or “royalty interests”) in oil and gas prospects than 

Breitling owned, severely clouding title to these interests and putting at risk all 

revenue/assets generated by such offerings; and 

e. Breitling personnel made misrepresentations to Defendants during the audit 

regarding the inflated cost estimates and the over-selling of oil and gas-related securities. 

6. The myriad red flags that Defendants encountered during their audit should have 

triggered heightened scrutiny including, without limitation, under Statement on Auditing 

Standards No. 99 (“SAS 99”) with respect to potentially fraudulent activity; under GAAS rules 

governing due professional care, internal controls, and competent evidentiary matter; under 
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Statement on Auditing Standards No. 59 (“SAS 59”) regarding the ability of Breitling to continue 

as a going concern; and under Financial Accounting Standards Board (“FASB”) Interpretation 

Nos. 46 and 46R (“FIN 46”) with respect to consolidation for Breitling’s financial statements. 

Defendants were required to adjust the scope of the audit to address a heightened risk of fraud at 

Breitling and expand the scope of their testing and analysis of internal controls, or to resign from 

the engagement. Instead, Defendants failed to adjust the scope of the audit to account for 

potentially fraudulent activity and failed to resign from the audit, ultimately issuing an unqualified 

audit opinion of the Audit Entities’ financial statements. 

7. Defendants’ negligent and grossly negligent actions (and inaction) paved the way 

for Faulkner to continue his use of the Breitling entities as vehicles for his fraud, thereafter 

enabling Faulkner to misappropriate more than $18 million in Breitling assets, clouding and 

risking loss of title to oil and gas-related assets, and exposing Breitling to over $70 million in 

increased liabilities, including without limitation substantial liabilities to professionals 

(particularly, but not exclusively, with respect to the administration of the Receivership Estate) 

and other creditors. But for Defendants’ acts and omissions, the scale of the overall Breitling 

fraudulent scheme -- and its resulting harm to a number of the Receivership Entities -- would have 

been reduced. 

II. PARTIES 

8. Plaintiff Thomas L. Taylor III was appointed as temporary receiver pursuant to 

Orders entered in the Enforcement Action. See Case No. 3:16-cv-01735-D, ECF No. 108, as 

amended by ECF No. 142, as amended by ECF No. 320, as amended by ECF No. 418 (collectively 
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referred to as the “Receivership Order”).1 Plaintiff currently serves as temporary receiver for the 

estates of Faulkner, BOG, BRC, BECC, Crude Energy, Crude Royalties (together, “Crude”), 

Patriot, Breitling Ventures Corporation, Breitling Holdings Corporation, Breitling Operating 

Corporation, Inwood Investments, Inc. and Grand Mesa Investments, Inc. (collectively, excluding 

Faulkner, the “Receivership Entities”) (the “Receivership Estate”). Receivership Order at p. 1, at 

¶2. Plaintiff has been appointed over the “Receivership Assets”, id. at ¶2, which includes “all 

assets—in any form or of any kind whatsoever—owned, controlled, managed, or possessed by…, 

directly or indirectly,” Faulkner and the Receivership Entities. Id. at p. 1. The Receiver asserts the 

causes of action herein on behalf of BOG, BRC, BECC, Crude and Patriot. 

9. Defendant Rothstein was at all times relevant to this Complaint a Texas 

professional limited liability company with its principal place of business in Texas located at 2525 

McKinnon Street, Suite 600, Dallas, TX 75201. Rothstein will be served through its counsel 

Nicolas Morgan of Paul Hastings LLP, 515 South Flower Street, Twenty-Fifth Floor, Los Angeles, 

CA 90071.  

10. Defendant Matlock was at all times relevant to this Complaint an individual 

residing in Texas. At times relevant to this Complaint, Matlock was a Senior Manager and, later, 

a Principal, of Rothstein in Dallas, Texas. Matlock will be served through his counsel Nicolas 

Morgan of Paul Hastings LLP, 515 South Flower Street, Twenty-Fifth Floor, Los Angeles, CA 

90071. 

                                                 
1 Unless otherwise specified, citations to the Receivership Order refer to pages and paragraphs in Dkt. 418. 
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III. JURISDICTION & VENUE 

11. This Court has jurisdiction over this action, and venue is proper, as the Court that 

appointed the Receiver, and under Section 22(a) of the Securities Act of 1933 (the “Securities 

Act”) (15 U.S.C. § 77v(a)), Section 27 of the Securities Exchange Act of 1934 (the “Exchange 

Act”) (15 U.S.C. § 78aa) and under Chapter 49 of Title 28, Judiciary and Judicial Procedure (28 

U.S.C. § 754). Venue in the Northern District of Texas is proper as at all times relevant to this 

Complaint, Rothstein’s principal place of business in Texas was located in the Northern District 

of Texas. Additionally, the vast majority of the wrongful conduct alleged herein with respect to 

Rothstein occurred in the Northern District of Texas.  

IV. FACTUAL BACKGROUND 

A. The Breitling Fraudulent Scheme 

12. Enforcement Action defendants Faulkner, Parker Hallam (“Hallam”) and Dustin 

Michael Miller Rodriguez (“Rodriguez”) founded Receivership Entities BOG and BRC in 2009 

and 2010, respectively. Through these entities -- and later BECC, Crude, and Patriot -- Faulkner 

orchestrated and implemented a multi-million-dollar fraudulent scheme through the offer and sale 

of securities to public investors. Breitling received investor proceeds regularly from approximately 

January 2011 through February 2016. The Commission commenced the Enforcement Action on 

June 24, 2016. 
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1. The “BOG Phase” of Faulkner’s Fraudulent Scheme 

13. From the inception of BOG and BRC through December 8, 20132 (the “BOG 

Phase”) Faulkner served as their President and Chief Executive Officer, controlled their overall 

direction, and managed their day-to-day operations.  

14. The main business activity of BOG and BRC was the management and syndication 

of oil and gas-related projects. BOG offered and sold securities related to oil and gas working 

interests. BRC offered and sold securities related to oil and gas royalty interests. Potential investors 

in Faulkner’s scheme were identified using lead lists, Google advertisements, and inquiries 

generated through visitors to the companies’ website(s), Faulkner’s speaking engagements at 

conferences and media appearances by Faulkner. BOG and BRC employees regularly contacted 

prospective investors using cold calls.  

15. The terms of BOG and BRC securities offerings were provided to public investors 

through offering materials in the form of Confidential Information Memoranda and Private 

Placement Memoranda (“CIMs”). BOG and BRC offered and sold these securities through persons 

who were neither registered with the Commission as brokers nor associated with registered broker-

dealers. The Breitling CIMs were replete with material misrepresentations and omissions of 

material facts.  

16. At the core of Faulkner’s scheme were estimates of how much it would likely cost 

to drill and complete the wells contemplated in the working interest securities offerings, and how 

much the investments would likely earn. Faulkner received estimates for drilling and completion 

costs -- known as Authority for Expenditures (“AFEs”) -- from the operators that actually drilled 

                                                 
2 By a reverse merger that closed on December 9, 2013, BOG/BRC merged with Bering Exploration, becoming 
majority shareholders of then-renamed BECC. 
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and completed oil and gas wells. Instead of including these estimates in the CIMs, however, 

Faulkner, without basis, grossly inflated these estimates -- including his bloated figures in the 

offering documents provided to investors. BOG then tied the price of units in the investments to 

these inflated cost estimates, and sold the investments on a lump sum or “turnkey” basis to 

investors.  

17. Because BOG kept the difference between the total amount of money they raised 

from investors on each offering and the actual costs of drilling and completing any wells, this gross 

inflation of the AFEs by Faulkner ensured that Breitling would pocket millions of dollars in 

inflated profits from unwitting investors, from which Faulkner could fund his lavish lifestyle. 

18. Faulkner also regularly “over-sold” units in BOG offerings. In this regard, BOG 

sold to investors a larger percentage of working interests in a prospect than BOG actually owned.  

Rather than disclosing this fact to investors, however, BOG and Faulkner covertly skirted their 

overselling by moving investors out of the oversold prospect and into different prospects, advising 

investors that BOG was exercising its contractual right to reassign investors to comparable 

prospects. Contrary to the terms of the CIMs, BOG often placed investors in substitute prospects 

in different states with different operators, providing materially different ownership interests than 

those bargained for by the investors.  

19. In furtherance of Faulkner’s scheme, and without disclosure to investors, BOG and 

BRC extensively comingled the assets they received from investors. Although generally (but not 

exclusively) investor funds were received in offering-specific accounts, they were almost 

exclusively thereafter transferred into general “operating accounts” prior to the completion of 

drilling and other completion costs associated with the wells, and comingled with the proceeds of 

investors in other, distinct offerings. Funds transferred to these “operating accounts” included the 
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excess of funds illicitly received by Breitling as a result of the grossly inflated AFEs, which 

defrauded investors believed would be used to fund the working interest prospects underlying the 

BOG offerings.  

20. Faulkner directed Breitling personnel to pay business expenses from these 

accounts, sometimes with respect to oil and gas offerings, meaning that one investor’s money was 

necessarily being spent on expenses for a different offering. Moreover, it was from the “operating 

accounts” that Faulkner directed the payment of credit card bills representing millions of dollars 

in charges for personal expenses, and from which Faulkner was reimbursed for personal expenses 

which he claimed, without support, were made on behalf of Breitling. 

21. During the BOG Phase, BOG and BRC raised approximately $81.5 million in gross 

proceeds from investors. During this period, Faulkner misappropriated over $15 million from 

company coffers. 

2. The “BECC Phase” of Faulkner’s Fraudulent Scheme 

22. In or about 2013, Faulkner conceived to take BOG and BRC public through a 

“reverse merger” transaction. A reverse merger occurs when a private company merges into a shell 

company that is already publicly-traded; the private company thereby becomes a public company. 

The transaction results in a single, publicly-traded entity, the name of which is changed to that of 

the formerly private company, and which is controlled by the owners of the formerly private 

company. 

23. On or about December 9, 2013, BOG and BRC closed the transaction through 

which they acquired the publicly-traded company Bering Exploration, renaming it Breitling 

Energy Corporation (and changing its ticker symbol to BECC). Faulkner, Hallam, and Miller 
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owned over 90 percent of BECC’s common stock through their ownership of BOG and BRC. 

Faulkner became the President and CEO of the public entity BECC. 

24. In anticipation and furtherance of the reverse merger transaction, and in conjunction 

with the preparation of public filings made with the Commission, the Audit Entities engaged 

Rothstein in or about September 2013 to conduct an audit of BOG and BRC financial statements 

for the years ending December 31, 2011 and 2012. Defendant Matlock was the Rothstein Senior 

Manager / Principal in charge of the audit performed on behalf of the Audit Entities. 

25. From December 9, 2013 through February 2016 (the “BECC Phase”), Breitling 

raised approximately $68.5 million in gross proceeds from investors. During this period, Faulkner 

misappropriated at least $18.5 million from Breitling. 

26. Contemporaneously with the reverse merger, Faulkner created Crude Energy and 

Crude Royalties and installed BOG and BRC co-founders Hallam and Rodriguez as officers. In or 

about March 2015, following a falling out with Hallam, Faulkner transferred these responsibilities 

from Crude to Patriot, with Rodriguez installed as officer. The Patriot entity was created by 

changing the name of another shell entity owned by Faulkner, Simple Solutions, Inc. Faulkner 

opened new bank accounts styled “Simple Solutions d/b/a Crude Energy” in order to intercept 

incoming checks intended for investments in Crude’s offerings, and directed Rodriguez (also an 

officer of Crude) to assign all of Crude’s oil-and-gas working interests to Patriot. Patriot simply 

continued Crude’s operations under a new name. 

27. Faulkner “outsourced” BECC’s sales mechanism (previously undertaken by BOG 

and BRC directly) to Crude and Patriot, including the BECC sales team and other BECC 

employees. Crude and Patriot undertook to offer working interest and royalty interest-related 

securities to BECC’s list of public investors. As detailed below, Defendants knew (or but for their 
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gross negligence would have known) of Crude’s/Patriot’s inextricably intertwined connection to 

the Audit Entities.  

28. Although Defendants knew (or but for their gross negligence would have known) 

the true nature of the relationship between BECC and Crude/Patriot, it was not disclosed to 

investors or in public filings with the Commission. BECC’s public filings disclosed only that 

BECC and Crude executed an Administrative Services Agreement (“ASA”) contemporaneous to 

the closing of the reverse merger. In or about April 2015, BECC executed an ASA with Patriot 

containing materially equivalent terms and disclosed it in a public filing. The ASAs gave these 

relationships an aura of legitimacy and helped make them appear arm’s-length in nature. In truth, 

however, Crude and Patriot were alter-egos of BECC, and their financials were consolidated with 

those of BECC.  

29. Pursuant to the ASAs, BECC would give Crude/Patriot access to its client list and 

oil and gas-prospect list so that Crude/Patriot could offer oil and gas prospects to BECC clients. 

In return, Crude/Patriot would provide various administrative services to BECC. In exchange, 

Crude/Patriot would be entitled to certain management fees related to the oil and gas-prospects, 

and responsible for payment to BECC. The Crude ASA included terms for the payment to BECC 

of $100,000 per month, $150,000 per oil and gas-prospect delivered to Crude, and a carried interest 

of 20% in any prospect acquired by Crude for sale to clients. The April 2015 ASA with Patriot 

increased these payments to BECC to $200,000 per month, $250,000 per oil and gas-prospect 

delivered to Patriot, and a carried interest of 25% in any prospect acquired by Patriot for sale to 

clients. 

30. In reality, however, Breitling records contain no evidence that either Crude or 

Patriot made any payments to BECC in connection with the ASAs, and there are no records 
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identifying any recurring monthly payments from Crude or Patriot to BECC for the ASA fees. 

Rather, Breitling records reflect a repeated and consistent flow of investor funds from Crude and 

Patriot to BECC. In this regard, Faulkner caused Crude and Patriot to collectively transfer over 

$39 million to BECC, a majority of all funds received into BECC accounts.  

31. The offering activities of Crude and Patriot mirrored the offering activities of BOG 

and BRC. Crude and Patriot continued to deliver materially misleading offering documents to 

potential investors, including the material omission of Faulkner and BECC’s true relationship with 

Crude and Patriot. The AFEs contained in the CIMs continued to be grossly inflated without any 

reasonable basis. Investor funds were not only comingled in “operating accounts” but outright 

transferred to a purportedly independent, arms-length company (BECC) and used to pay hundreds 

of thousands of dollars for Faulkner’s BECC American Express bills, including his personal 

expenses.  

32. Additionally, BECC actually consolidated Crude’s (and later Patriot’s) results of 

operations in its general ledger, a fact never disclosed to the public in BECC’s filings or to 

investors in Crude’s offerings. In this regard, Crude cash balances often represented the majority 

of the funds reported by BECC as its cash balances in filings with the Commission. 

B. Rothstein’s Auditing Activities in Conjunction with the Reverse Merger  

33. In anticipation and furtherance of the reverse merger transaction, and in conjunction 

with the preparation of public filings with the Commission, the Audit Entities engaged Rothstein 

as auditor. Defendant Matlock was the Rothstein Senior Manager / Principal in charge of the 

Breitling engagement. Among other tasks, Defendants conducted an audit of BOG and BRC 

financials for the years ending December 31, 2011 and December 31, 2012.  
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34. Rothstein’s engagement began in or about September 2013, and Defendants 

proceeded with the audit at issue until Rothstein’s resignation in or about June 2014. On or about 

April 14, 2014, Rothstein issued an unqualified audit opinion with respect to the Audit Entities’ 

annual financial statements. Rothstein issued this unqualified audit opinion notwithstanding that it 

knew, or but for its gross negligence would have known, that Faulkner was using Breitling to 

implement a vast fraudulent scheme from which he could misappropriate funds at-will.  

35. Under Statement on Auditing Standards No. 99, auditors must consider potential 

fraud when auditing a client’s financial statements. As detailed below, what Defendants learned in 

the initial months of their audit of Breitling triggered heightened scrutiny under SAS 99, and 

Rothstein was required to either: (i) adjust the scope of its audits to address a heightened risk of 

fraud at Breitling and expand the scope of its audit testing and analysis of internal controls; or (ii) 

possibly resign from the engagement. Instead, Defendants failed to adjust the scope of the audit to 

account for potentially fraudulent activity, failed to resign from the audit engagement, and 

ultimately issued the unqualified audit opinion of the Audit Entities’ financial statements.  

36. In December 2013 -- less than three months into Rothstein’s audit of the Audit 

Entities -- Defendants had knowledge sufficient to place them on notice of the true nature of 

Faulkner’s conduct and his abuse of the Receivership Entities in furtherance of his own financial 

interests. In this regard, Rothstein prepared an Issues Memorandum (“Issues Memorandum”) 

which reads like a first draft of the Commission’s eventual complaint against Faulkner and 

Breitling in the Enforcement Action.  

1. Materially Misleading Cost Estimates in the AFEs Included in the CIMs 

37. Among the material issues known to Defendants was the inflation of the AFEs 

included with the CIMs and provided to potential investors. Defendants describe the CIMs as 
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“materially inaccurate when it came to the proper details of the offerings.” Defendants knew that 

the AFEs were “grossly inflated in the CIMs and lead the potential investors into believing the 

costs for developing the wells would be much greater [than] actually incurred.”  

38. Defendants detailed eight Breitling offerings, the AFEs for which estimated that 

drilling and other costs would equal approximately $18 million. The actual costs for these projects 

was just under $5.4 million. The “estimated” costs, which Defendants knew were provided by 

Breitling personnel rather than by the oil and gas operators (which was the industry norm), 

exceeded actual costs by approximately $12.6 million -- or 336 percent. Defendants further knew 

that AFE cost estimates for some offerings exceeded actual drilling and other costs by over 

1,000%.  

39. Importantly, Defendants also knew that Faulkner and his subordinates’ response to 

this information about the inflated AFEs was materially misleading, and wholly inadequate -- it 

focused on Defendants’ apparent disregard of “the extensive overhead required to support the 

transaction.” Had Defendants “consider[ed] the direct and indirect overhead involved[,] three of 

the wells would be a loss,” they claimed. As Defendants knew, however, the CIMs specifically 

represented that overhead-type costs and fees (including organization and offering expenses, such 

as printing, accounting, and legal costs, as well as fees related to sponsorship, management and 

supervision of the offering, or Breitling’s efforts on behalf of investors in dealing with operators) 

would be borne by Breitling, and not paid from investor proceeds. Defendants knew that the AFEs 

were materially inflated so as to be misleading to potential investors, and that Breitling officers 

had no credible justification for their being so. Defendants also knew that Breitling securities 

offerings to public investors were ongoing throughout the engagement. 
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40. Additionally, Defendants knew that “the AFEs were created based on little to no 

due diligence” by Faulkner or his subordinates. Moreover, Breitling personnel prepared the AFEs 

internally, rather than the operators drilling and operating the wells -- which Defendants knew 

breached industry norms. Defendants knew that Faulkner and his subordinates would lack 

information and control over drilling details and therefore the AFEs inherently would be less 

accurate. 

41. Defendants also knew that the quality of, and attention to detail given to, the CIMs 

and AFEs was materially deficient. In this regard, Defendants knew that some AFEs for separate 

offerings, in different fields and to be performed by two separate operators, were merely copies of 

each other. Moreover, the AFEs often were so vague that it was not clear whether they included 

multiple wells or a single well. 

42. The Defendants’ “solution” to the inflated-AFE issue was to defer the recognition 

of the revenues from the offerings until the wells at issue were completed, and all costs had been 

paid. These actions, taken by Breitling, did not solve the problem but rather only delayed the 

recognition of assets on the financial statements to which BECC was not entitled. The distinction 

between a current asset and a deferred asset is immaterial when that asset is only present, as known 

by Defendants, as a result of fraud and offset by a greater liability to the investors in that offering.  

43. Defendants continued to conduct the audit, failed to adjust the scope of the audit to 

account for potentially fraudulent activity, and ultimately issued an unqualified audit opinion of 

the Audit Entities’ financial statements notwithstanding their knowledge of assets obtained 

pursuant to material misrepresentations made to investors in the CIMs and AFEs by Faulkner, and 

the effects of same on Breitling’s financial statements. This knowledge should have triggered 

increased scrutiny by Defendants with respect to potential fraud occurring at Breitling, but 

Case 3:19-cv-01594-D   Document 1   Filed 07/01/19    Page 18 of 37   PageID 18Case 3:19-cv-01594-D   Document 1   Filed 07/01/19    Page 18 of 37   PageID 18

47

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 49 of 184   PageID 14491Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 49 of 184   PageID 14491



 

 
RECEIVER’S ORIGINAL COMPLAINT AGAINST  
ROTHSTEIN KASS & COMPANY, PLLC AND BRIAN MATLOCK PAGE 16 

Defendants ignored these clear red flags, violating their duty to exercise the ordinary care, skill, or 

diligence that a certified public accountant of ordinary skill and knowledge commonly possesses. 

But for Defendants’ acts and omissions, the scale of the overall fraud scheme -- and its resulting 

harm to a number of the Receivership Entities -- would have been reduced. 

2. Comingling of Investor Proceeds in General Operating Accounts  

44. The Defendants further knew of Faulkner’s practice of comingling investor 

proceeds from various offerings in the general operating accounts of the Audit Entities before the 

final drilling and completion costs for the offerings were expended from an offering’s segregated 

account. The failure to disclose this comingling constituted a material omission from the 

representations made in the CIMs.  

45. In this regard, the BOG CIMs represented that all proceeds raised from the offer 

and sale of units “will be deposited into a segregated bank account” and that “[a]ll payments for 

Drilling and Testing Costs and Completion and Equipment Costs shall be paid from the segregated 

account.” Instead, Faulkner acted contrary to these representations by: (i) transferring substantially 

all of the funds from its segregated, prospect-specific bank accounts into its general and operating 

bank accounts, including before making any payments on a prospect; (ii) depositing hundreds of 

thousands of dollars of investor proceeds directly into BOG’s general and operating bank accounts; 

and (iii) depositing over a million dollars of investor funds earmarked for one prospect into the 

segregated offering account set up for a different prospect. Defendants knew that investor proceeds 

were transferred to general operating accounts prior to completion of the wells “in almost all 

cases.” 

46. Defendants continued to conduct the audit, failed to adjust the scope of the audit to 

account for potentially fraudulent activity, and ultimately issued an unqualified audit opinion of 
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the Audit Entities’ financial statements notwithstanding their knowledge of the material 

misrepresentations made to, and omissions from, investors in the CIMs by Faulkner regarding the 

segregation of investor proceeds. This knowledge should have triggered increased scrutiny by 

Defendants with respect to potential fraud occurring at Breitling, but Defendants ignored these 

clear red flags, violating their duty to exercise the ordinary care, skill, or diligence that a certified 

public accountant of ordinary skill and knowledge commonly possesses.  

3. Overselling of Interests in Numerous Offerings 

47. The Defendants further knew of Faulkner’s practice of “over-selling” units in 

offerings. In this regard, BOG sold to investors a larger percentage of working interests in a 

prospect than BOG actually owned. The failure to disclose this overselling constituted a material 

omission from the representations made in the CIMs. 

48. BOG sold a number of units which exceeded the number of units that the CIMs 

disclosed would be available for sale. Instead of disclosing this fact to investors, BOG and 

Faulkner surreptitiously papered over the overselling by moving investors out of the oversold 

prospect and into different prospects, advising investors that BOG was exercising its contractual 

right to reassign investors to comparable prospects.  

49. As Defendants knew, BOG often placed investors in substitute prospects in 

different states with different operators, providing materially different ownership interests than 

what investors had bargained for. BOG’s indiscriminate reassignment of investors to different 

wells or prospects than the ones in which they had invested was not authorized by or disclosed in 

the offering materials, and was false, deceptive, and misleading.  

50. Defendants also knew that Faulkner and his subordinates made misrepresentations 

to them when they raised the issue of the overselling of one of the offerings. Faulkner and his 
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subordinates initially represented that the CIM had been revised such that the prospect had not 

been oversold. However, a revised CIM was never provided to Defendants and, after a time it was 

represented that the investor interests were instead moved to other prospects as a substitution. 

Further, the transfer letters given to Defendants were not dated, and after further inquiry 

Defendants were told the transfer occurred in mid-2013, notwithstanding that the original over-

sale occurred in late 2011.  

51. Just as Faulkner and his subordinates over-sold working interest offerings to 

investors, they over-conveyed royalty interests to investors as well, as Defendants knew or, but for 

their negligence (and/or gross negligence) in performance of the audit, should have known. In this 

regard, beginning prior to Defendants’ engagement to conduct the audit of the Audit Entities, there 

was some effort by BRC (and later Crude) to convey royalty interests to investors directly, and to 

place these investors in “direct pay” with the oil and gas operators, rather than processing their 

royalty payments through the offering entity, as was generally the case with working interest 

investments.  

52. In almost all cases, however, material discrepancies exist in the conveyance 

instruments executed by the offering entity in favor of these investors and, in many instances, 

recorded in official real property records in various counties of several States. Specifically, the 

offering entities “over-conveyed” royalty interests, creating an anomalous situation in which 

investors collectively received -- of record -- more than 100 percent of the interest which the 

offering entity purported to own.  

53. Pursuant to CIMs, the offering entity was to retain a portion of the royalty interests 

purchased for the pool of investors, typically 10%. However, the over-conveyance of royalty 

interests to investors had great potential to impact the offering entity’s balance sheet, because of 
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the risk that the conveyance of more than 100% of the royalty interest purchased by the offering 

entity would effectively be a transfer of the interest retained by the offering entity pursuant to the 

PPM. In other words, if BRC was supposed to transfer 90% of the royalty interests it purchased 

with investor proceeds to investors pro rata, but instead transferred 120% of the royalty interests 

it purchased with investor proceeds, it risked losing the 10% retained interest in those royalty 

interests -- all of its revenue for that offering.  

54. In all of these instances, title to the royalty interests conveyed by the offering entity 

is, at minimum, clouded -- vis-à-vis both Breitling’s interest and the investors’ interests. As a result 

of these title defects, (i) oil and gas operators have suspended royalty payments to Conveyance 

Investors and Offering Entities under the Texas Natural Resources Code, Section 91.402(b); and 

(ii) these royalty interests are unmarketable for resale. In this regard, the assets of the Audit Entities 

were materially affected -- potentially all of the carried interests they were to receive as revenue 

for the offerings is at risk.  

55. BECC failed to disclose these issues materially affecting its financial statements in 

its public filings with the Commission. Moreover, Defendants failed to detect BRC’s potential 

transfer of all revenues it gained from its securities offerings, which failure breached its duties to 

Breitling to exercise the ordinary care, skill, or diligence that a certified public accountant of 

ordinary skill and knowledge commonly possesses. This failure by Defendants has resulted in 

significant damages. These damages include the professional expenses required to defend title to 

the royalty interests at issue, and the value of any royalty interests lost as a result. 

56. Defendants continued to conduct the audit, failed to adjust the scope of the audit to 

account for potentially fraudulent activity, and ultimately issued an unqualified audit opinion of 

the Audit Entities’ financial statements notwithstanding that they knew, or but for their negligence 
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and/or gross negligence, would have known, that Breitling potentially transferred away the 

revenues from their royalty interest-related securities offerings. This knowledge should/would 

have triggered increased scrutiny by Defendants with respect to the potential loss of Breitling 

revenues, but Defendants ignored these transactions or red flags which would have alerted them 

to these transactions, violating their duty to exercise the ordinary care, skill, or diligence that a 

certified public accountant of ordinary skill and knowledge commonly possesses.  

4. Material Reimbursements to Faulkner  

57. Defendants knew that in 2011 and 2012 Breitling had reimbursed Faulkner for 

approximately $2.5 million in purported company expenses. Further, Defendants knew that 

Breitling did “not have policies in place to assign authority, accountability, or control,” for these 

and other expenses, noting that Faulkner held “ultimate authority and authorize[d] all 

transactions.”  

58. Notwithstanding that “no invoices or detailed explanations were provided to” 

Rothstein, Defendants “gain[ed] comfort” with respect to these transaction by merely 

“confirm[ing] the balance[s] directly with” Faulkner -- despite the questionable nature of these 

expenditures and reimbursements. Any “comfort” gained by Rothstein was certainly unreasonable 

-- particularly in light of the approximately 20 “Internal Control Issues” raised by Rothstein in its 

Issues Memorandum (detailed below). 

59. Defendants knew that there was an inadequate segregation of duties surrounding 

significant processes such as Faulkner’s expense reports and lack of proper documentation. In this 

regard, the Director of Administration (Enforcement Action defendant Beth Handkins 

(“Handkins”)) prepared Faulkner’s expense reports using generalized expense names such as 

“Leads” or “Reimbursements”, and had Faulkner approve these reports for payment. The “Leads” 
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expense, which amounted to over $1 million, had no support for it besides Faulkner’s confirmation 

that he was being reimbursed for these expenses. 

60. Moreover, Defendants knew that there was an inadequate segregation of duties 

surrounding significant processes such as the cash receipts and cash disbursements process. In this 

regard, Handkins received and deposited all Breitling checks. There was no review of deposit slips 

or reconciliation of bank statements by an independent party. Handkins was further able to use the 

Breitling debit card without any authorizations from other parties, and to issue checks without 

formally documenting prior approvals from Faulkner or other parties. 

61. Notwithstanding the above knowledge, Defendants failed to adjust the scope of the 

audit to account for potentially fraudulent activity. Had they done so, they would have uncovered 

that Faulkner had misappropriated over $9 million in the years for which Defendants were 

conducting their audit, plus approximately $3.4 million in the first eight months of 2013, prior to 

the Audit Entities’ engagement of Rothstein. Defendants ultimately issued an unqualified audit 

opinion of the Audit Entities’ financial statements notwithstanding their knowledge of the material 

reimbursements made to Faulkner purportedly for millions of dollars in company expenses, and 

without adequate controls to ensure they were legitimate. This knowledge should have triggered 

increased scrutiny by Defendants with respect to potential fraud occurring at Breitling, but 

Defendants ignored these clear red flags, violating their duty to exercise the ordinary care, skill, or 

diligence that a certified public accountant of ordinary skill and knowledge commonly possesses.  

5. Complete Lack of Internal Controls 

62. Defendants knew of numerous material internal control issues that should have 

triggered increased scrutiny by Defendants with respect to potential fraud occurring at Breitling 

but failed to increase their scrutiny with respect to potential fraud.  
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63. Defendants knew that the control environment was severely flawed because  

(1) Faulkner and Handkins did not demonstrate a sufficient level of knowledge to oversee the 

financial reporting or internal control processes at Breitling; (2) Faulkner and Breitling officers 

did not properly demonstrate sound ethical values in the Company; (3) Breitling does not have 

policies in place to assign authority, accountability, or control; and (4) Breitling does not show 

that they are committed to competence for the jobs performed. 

64. With respect to the failure properly to demonstrate sound ethical values, Rothstein 

knew that Faulkner was charged with possession of cocaine in 2011, Handkins had paid for her 

DWI fines through company accounts, and the Chief Operating Officer had the company pay for 

individual tax penalties and back taxes from the IRS to avoid the seizure of his personal assets. 

65. Defendants continued to conduct the audit, failed to adjust the scope of the audit to 

account for potentially fraudulent activity, and ultimately issued an unqualified audit opinion of 

the Audit Entities’ financial statements notwithstanding their knowledge of the complete lack of 

internal controls, and how the lack of controls, in the context of the other knowledge they had (as 

alleged herein), could facilitate fraud at Breitling. This knowledge should have triggered increased 

scrutiny by Defendants with respect to potential fraud occurring at Breitling, but Defendants 

ignored these clear red flags, violating their duty to exercise the ordinary care, skill, or diligence 

that a certified public accountant of ordinary skill and knowledge commonly possesses.  

6. Defendants’ Failed to Track the Use of Proceeds in Auditing the Financial Statements in 
Accordance with GAAS 

66. Under GAAS rules governing due professional care, internal controls, and 

competent evidentiary matter, among others, Defendants were duty bound to track investor funds 

obtained by Breitling and confirm that investor funds intended to be expended towards oil-and-

gas interests were in fact transferred for that purpose.  
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67. Defendants knew that investor funds were obtained upon materially misleading 

AFEs, which grossly inflated, without any reasonable basis, the costs to drill and operate the oil-

and-gas interests underlying the offerings. Defendants, accordingly, knew that Breitling was not 

entitled to retain these funds, and that Defendants could not issue any unqualified opinion with 

respect to financial statements which included these revenues. 

68. Defendants also knew that these illicitly obtained investor funds were transferred 

to “operating accounts” where they were comingled with funds of investors in other distinct 

offerings, rather than being expended towards oil-and-gas interests underlying the respective 

offerings. Defendants further knew that these funds were then used, among other things, to pay 

millions of dollars’ worth of various “expense reimbursements” claimed by Faulkner with vague 

descriptions and without supporting documentation. Rather than require documentation to support 

these claimed reimbursements, Defendants “gain[ed] comfort” relying on the word of Faulkner 

that the millions of dollars’ worth of various “expense reimbursements” were legitimate. 

Defendants relied solely on Faulkner’s word notwithstanding that they knew he was charged with 

cocaine possession in 2011 and “[did] not properly demonstrate sound ethical values.” 

69. By ignoring the drastic effects that the materially misleading AFEs had on BECC’s 

revenues and bottom line, and merely suggesting that BECC defer these revenues until such time 

as the prospects were completed, Defendants gave Faulkner cover to keep and use these revenues 

it knew to have been illicitly obtained. 

70. In continuing the audit, failing to adjust the scope of the audit to account for 

potentially fraudulent activity, and ultimately issuing the unqualified audit opinion Defendants 

failed to meet their burden under GAAS. Defendants’ failure to meet their burden under GAAS 
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and disregard of their obligation to track such investor funds constitutes another major audit 

failure, causing millions of dollars in losses to Breitling. 

7. Failure to Require Going Concern Disclosure and Modify Audit Opinions 

71. Under SAS 59, Rothstein had to consider the Breitling entities’ ability to continue 

operations as a going concern, and was required under SAS 59 to modify its opinions and disclose 

that there was substantial doubt about the ability of Breitling to continue as a going concern. 

Defendants knew that the AFEs in the CIMs contained cost estimates that had been materially 

inflated without any reasonable basis and against industry norms. They further knew that 

Breitling’s ability to meet its obligations going forward were contingent upon the recognition of 

these illicit revenues as legitimate, and Breitling’s ability to continue to convince investors to 

participate in ongoing offerings upon materially misleading information. Even with these illicit 

revenues, Defendants expressed apprehension to Faulkner and Breitling officers with respect to 

the going concern issue, and ultimately required a liquidity footnote be included in their financial 

statements, which was clearly insufficient under the circumstances. 

72. Defendants’ permitting the inclusion of a liquidity footnote, and issuance of an 

unqualified audit opinion without any such going concern disclosure, evidences yet another major 

failure in Defendants’ audit that materially aided Faulkner’s fraudulent scheme and damaged the 

Breitling entities.  

8. Failure to Classify and Disclose Crude as a Consolidated Entity / Variable Interest Entity 

73. Defendants also failed properly to consider and apply GAAP guidance governing 

consolidation for Breitling’s financial statements. Under FASB Interpretation Nos. 46 and 46R, 

Defendants were required to understand Breitling’s overall business model and the relationships 
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between its affiliated entities -- the “big picture” -- by considering the substance of relationships 

among related business entities to determine consolidation for financial reporting purposes.  

74. Proper consideration and application of FIN 46 in auditing Breitling would have 

required Breitling to disclose Crude as consolidated entities. In December 2013, Defendants 

discussed how Crude should be a variable interest entity (“VIE”) and consolidated with BECC for 

accounting purposes because “Crude relie[d] on Breitling in order to continue its business.” In 

other words, “Breitling would lose its revenue stream and back office group [if Crude was to fail] 

and have to bear the risk of bringing those employees into Breitling in order to continue back office 

services.” Importantly, “Crude solely relie[d] upon Breitling to continue operations for the 

foreseeable future. Crude ha[d] no customers, cash flows, or prospects without Breitling as of [that 

time]. The [ASA] all but force[d] Crude to use Breitling as its sole source by making them pay 

$100,000 a month for the leads.” 

75. Notwithstanding its own analysis that Crude was a consolidated entity, Rothstein 

issued its unqualified audit opinion without requiring such a disclosure to the public. As Rothstein 

was aware, the only disclosure BECC made about consolidation in its March 31, 2014 Form 10-

KT omitted any discussion of Crude. Defendants were aware of BECC’s actual relationship with 

Crude and had access to financial information which showed Crude’s true, consolidated 

relationship with BECC. This knowledge should have triggered increased scrutiny by Defendants 

with respect to potential fraud occurring at Breitling, but Defendants ignored these clear red flags, 

violating their duty to exercise the ordinary care, skill, or diligence that a certified public 

accountant of ordinary skill and knowledge commonly possesses. 
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C. Defendants’ Acts and Omissions in Performing the Breitling Audit Caused the Breitling 
Entities to Sustain Substantial Damages 

76. As an independent auditor, Rothstein was tasked to serve the Breitling entities and 

as a public watchdog to protect the public’s interests vis-à-vis the financial statements disclosed 

by Breitling to the public through its filings with the Commission. Defendants utterly failed to 

fulfill their obligations. Because of Defendants’ numerous failures Faulkner was able to continue 

his fraudulent scheme for years, funding his life of luxury upon millions of dollars of 

misappropriated Breitling assets. Moreover, Breitling liabilities increased by tens of millions of 

dollars with respect to more than one thousand innocent investors, and by millions of dollars with 

respect to the professionals that Breitling necessarily had to engage -- including without limitation 

professionals engaged to defend Breitling in the Commission’s investigation, and by the Receiver 

in his administration of the Receivership Estate.  

77. When Defendants turned a blind eye to the red flags they encountered during 

Rothstein’s audit and thereafter issued the unqualified audit opinion for the Audit Entities, they 

breached the duties that they owed to their Breitling clients. Moreover, the circumstances under 

which Rothstein issued its unqualified audit opinion demonstrate a betrayal of the public trust. 

Breitling, aided by Defendants’ negligence, fraudulently sold tens of millions of dollars’ worth of 

securities to investors, with very little of these funds remaining in segregated accounts for use in 

authorized purposes, as Defendants knew. Instead, Faulkner diverted and distributed substantial 

sums for his own personal benefit and in support of his lavish lifestyle, as he had done in the time 

periods subject to the audit. Despite their knowledge of the red flags which would have tipped off 

a certified public accountant of ordinary skill and knowledge to Faulkner’s fraud, Defendants 

refused to lift the veil on the Breitling fraudulent scheme. If Defendants had exercised even a 

minimum level of the independence, inquiry, and professional skepticism required of independent 
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auditors, then they would have revealed the fraudulent scheme many years ago, saving Breitling 

tens of millions of dollars in losses that would not otherwise have been incurred and in increased 

liabilities to professionals and other creditors. 

V. STATUTE OF LIMITATIONS DEFENSES 

A. Discovery Rule / Inquiry Notice / Equitable Tolling 

78. The Receiver was appointed in the Enforcement Action on August 14, 2017 with 

respect to “oil-and-gas related assets – in any form or of any kind whatsoever – owned, controlled, 

possessed, or managed, directly or indirectly, by” Faulkner, BOG and BECC. See Case No. 3:16-

cv-01735-D, ECF No. 108 at p. 1 (emphasis added). On September 25, 2017, the Receiver was 

appointed with respect to “all assets – in any form or of any kind whatsoever – owned, controlled, 

possessed, or managed, directly or indirectly, by” Faulkner, BOG and BECC. See Case No. 3:16-

cv-01735-D, ECF No. 142 at p. 1 (emphasis added). On September 12, 2018 the Court expanded 

the Receivership Estate to include Enforcement Action defendant Patriot and other Enforcement 

Action non-parties, including BRC. See Case No. 3:16-cv-01735-D, ECF No. 320 at p. 1. On 

March 26, 2019, the Court expanded the Receivership Estate to include Enforcement Action 

defendant Crude Energy and Enforcement Action non-party Crude Royalties. See Case No. 3:16-

cv-01735-D, ECF No. 418 at p. 1. 

79. Pursuant to the Receivership Order, with respect to “a cause of action accrued or 

accruing in favor of one or more of the Receivership Defendants against a third person or party, 

any applicable statute of limitation is tolled during the period in which this injunction against 

commencement of legal proceedings is in effect as to that cause of action.” ECF No. 108 at ¶22, 

ECF No. 142 at ¶34, ECF No. 320 at ¶34, ECF No. 418 at ¶34. On March 13, 2019 the Enforcement 

Action Court entered an Order Granting the Receiver’s Motion for Leave to Commence Ancillary 
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Litigation (Case No. 3:16-cv-01735-D, ECF No. 410), stating that the provisions of Paragraph 34 

of the Receivership Order tolling applicable statutes of limitation as to Rothstein would remain in 

force through May 12, 2019 (60 days from the date of the Order). Effective May 7, 2019, the 

Receiver and Defendants executed a Tolling Agreement which stated that the time from May 7 

through July 5, 2019 would “not be included in calculating any time period(s) applicable to any 

Timing Defenses to the Parties’ respective Claims.”  

80. Plaintiff did not discover, and could not with the exercise of reasonable diligence 

have discovered until more recently, Defendants’ connection to the Breitling fraudulent scheme 

and the true nature of the injury suffered. Moreover, Defendants’ wrongful acts were inherently 

undiscoverable. Plaintiff also asserts the doctrine of equitable tolling. Additionally, the Breitling 

entities were not able to bring the causes of action asserted herein until they were “freed of 

[Faulkner’s] coercion by the court’s appointment of [the] [R]eceiver.” Janvey v. Democratic 

Senatorial Campaign Comm., Inc., 712 F.3d 185, 190 (5th Cir. 2013). 

VI. CAUSES OF ACTION 

81. For each of the following causes of action, Plaintiff incorporates by reference and 

reasserts the allegations above as if fully set forth below. 

COUNT I: Negligence/Gross Negligence 

82. The Receiver incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

83. Defendants owed a duty to the Audit Entities (including to Crude and Patriot, 

BECC’s consolidated subsidiaries and alter egos) to conduct their audit through the exercise of the 

degree of care, skill and competence that reasonably competent members of their profession would 

exercise under similar circumstances. Defendants’ negligent acts or omissions breached that duty 
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to Breitling. Defendants’ breaches of this duty proximately caused injury to Breitling by enabling 

Faulkner to continue his fraud, misappropriating over $18 million from Breitling, causing these 

companies to suffer millions of dollars of additional losses, and causing them to incur millions of 

dollars of increased liabilities, including without limitation professional and administrative 

liabilities. As a result of Defendants’ breaches, Breitling suffered millions of dollars in damages. 

But for Defendants’ acts and omissions, the scale and duration of the overall fraud scheme -- and 

its resulting harm to a number of the Receivership Entities -- would have been reduced. 

Defendants’ conduct constituted gross negligence as that term is defined in TEX. CIV. P. & REM 

CODE § 41.001. Accordingly, Plaintiff is entitled to recover exemplary damages. 

COUNT II: Aiding, Abetting, or Participation in Breaches of Fiduciary Duties 

84. The Receiver incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

85. Faulkner owed fiduciary duties to the Breitling entities. He breached his fiduciary 

duties by causing BOG, BRC, BECC, Crude and Patriot to engage in an illegal fraudulent scheme 

that enabled Faulkner to misappropriate millions of dollars from the Breitling entities, causing 

these entities to suffer millions of dollars of additional losses, and causing them to incur millions 

of dollars of increased liabilities, including without limitation professional and administrative 

liabilities. 

86. Defendants knowingly or recklessly aided, abetted, or participated in these breaches 

of fiduciary duties. Defendants knew Faulkner owed fiduciary duties to these entities, and 

Defendants were aware that Faulkner was breaching his fiduciary duties. Defendants also knew 

that they were aiding, abetting, or participating in these breaches of fiduciary duties by the conduct 

alleged herein. Faulkner’s fiduciary breaches and Defendants’ participation in these breaches 
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enabled Faulkner to continue his fraud, misappropriating over $18 million from Breitling, causing 

these companies to suffer millions of dollars of additional losses, and causing them to incur 

millions of dollars of increased liabilities, including without limitation professional and 

administrative liabilities. But for Defendants’ acts and omissions, the scale of the overall fraud 

scheme -- and its resulting harm to a number of the Receivership Entities -- would have been 

reduced.  

87. Defendants knew or should have known that their aiding, abetting, or participation 

in these breaches of fiduciary duties would result in extraordinary harm to the Audit Entities. 

Accordingly, Plaintiff is entitled to recover exemplary damages in excess of the minimum 

jurisdictional limits of this Court. 

COUNT III: Aiding, Abetting, or Participation in Faulkner’s Fraudulent Scheme  

88. The Receiver incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

89. By its conduct described herein, Defendants aided, abetted, and/or participated with 

Faulkner in the fraudulent scheme carried out by him through Breitling. In particular, Defendants’ 

services assisted the fraudulent scheme that enabled Christopher Faulkner to fraudulently offer 

securities to public investors and misappropriate over $18 million from BOG, BRC, BECC, Crude 

and Patriot. Defendants’ conduct caused these entities to suffer additional losses and caused these 

entities to incur millions of dollars of increased liabilities, including without limitation professional 

and administrative liabilities. As a result of this conduct, Defendants are directly liable for fraud, 

and their actions, in combination with the actions of Faulkner, are a proximate cause of actual 

damages to BOG, BRC, BECC, Crude and Patriot in the millions of dollars. 
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COUNT IV: Avoidance of Fraudulent Transfers 

90. The Receiver incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

91. Between December 1, 2013 and April 1, 2014, and at the direction of Faulkner, 

BOG and BECC made transfers totaling at least $215,000 to Rothstein.  

92. Faulkner caused BOG and BECC to make these transfers with actual intent to 

hinder, delay, or defraud creditors of BOG and BECC. Rothstein was engaged, and these transfers 

were made, at Faulkner’s direction in furtherance of the fraudulent scheme alleged herein. 

Faulkner engaged Rothstein, and caused the reverse merger transaction with Bering Exploration, 

in order to continue, and expand upon, his fraudulent scheme. 

93. Pursuant to the Texas Uniform Fraudulent Transfer Act, TEX. BUS. & COM. CODE 

§24.001 et seq. (“TUFTA”), the Receiver may avoid these transfers from BOG and BECC to 

Rothstein. 

94. Rothstein cannot meet its burden of proof with respect to the TUFTA statutory 

affirmative defense (at § 24.009(a)). The good faith requirement of the TUFTA affirmative defense 

requires a transferee show objective, rather than subjective good faith -- i.e., whether the transferee 

objectively “knew or should have known” of the fraudulent nature behind the transfers. In re IFS 

Fin. Corp., 417 B.R. 419, 442 (S.D. Bankr. Tex. 2009). A transferee knew of the fraud if it had 

actual knowledge of the fraud. Madison v. Gordon, 39 S.W.3d 604, 606 (Tex. 2001). A transferee 

should have known of the fraud if it received a transfer with knowledge of facts that would excite 

the suspicions of a person of ordinary prudence and if diligence would lead to knowledge of the 

transferor’s fraudulent intent. Hahn v. Love, 321 S.W.3d 517, 526 (Tex. App.—Houston [1st Dist.] 

2009); see also Flores v. Robinson Roofing & Constr. Co., 161 S.W.3d 750, 756 (Tex. App.—Fort 

Worth 2005) (defining good faith as lack of awareness of transferor’s intent).  
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95. Rothstein had actual knowledge of, or but for its negligence and gross negligence, 

should have known of, Faulkner’s fraudulent misrepresentations made in the Breitling offering 

documents, his misuse of investor proceeds, and his misappropriation of millions of dollars in 

Breitling funds.  

96. The Receiver is entitled to his costs and reasonable attorney’s fees as are equitable 

and just, pursuant to TUFTA § 24.013. 

VII. ACTUAL DAMAGES 

97. BOG, BRC, BECC, Crude and Patriot have suffered losses of millions of dollars as 

a result of the diversion and misappropriation of millions of dollars from them by Faulkner, 

millions of dollars of losses on uses of investor proceeds at the direction of Faulkner that were 

contrary to representations made to investors regarding how their money would be invested, and 

millions of dollars of increased liabilities owed by BOG, BRC, BECC, Crude and Patriot to 

creditors, including without limitation professional and administrative liabilities, all under 

Rothstein’s watch as auditor. These losses were proximately caused by Defendants’ wrongful 

conduct. Additionally, the Receiver is entitled to recover its just and reasonable attorneys’ fees, 

subject to Court approval, for it would be inequitable not to award such fees to the Receiver. The 

Receiver has retained the undersigned attorneys and has agreed to pay them a reasonable attorneys’ 

fee for their work. 

VIII.    PUNITIVE DAMAGES 

98. The Receiver’s injuries resulted from Defendants’ gross negligence, malice, or 

actual fraud, which entitles the Receiver to exemplary damages in an amount necessary to punish 

Defendants, and to deter similar conduct by others in the future. 
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IX. CONDITIONS PRECEDENT 

99. All conditions precedent to filing this Complaint have been met. 

X. JURY DEMAND 

100. The Receiver demands a trial by jury. 

XI. PRAYER 

101. The Receiver requests that Defendants Rothstein and Matlock be summoned to 

answer this Complaint, that the case be tried before a jury, and that upon final judgment the 

Receiver recover its damages as alleged herein, including its actual damages, punitive damages, 

and its costs and expenses of suit, including reasonable attorneys’ fees. The Receiver prays for 

such other relief to which it may be justly entitled. 
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Dated: July 1, 2019  Respectfully submitted, 
 
       s/ Donald R. Littlefield 
       Donald R. Littlefield 
       Texas Bar No. 12427350 

  dlittlefield@ballardlittlefield.com  
       BALLARD & LITTLEFIELD LLP 
       16475 Dallas Parkway, Suite 400 
       Addison, Texas 75001 
       Phone: 972-733-2900 
       Fax: 713-403-6400 

ATTORNEYS FOR TEMPORARY 
RECEIVER, THOMAS L. TAYLOR, III  

 
 

 
Of Counsel: 
Charles A. Hammaker 
Texas Bar No. 08853700 
ahammaker@ballardlittlefield.com 
BALLARD & LITTLEFIELD LLP 
3700 Buffalo Speedway, Suite 250 
Houston, Texas  77098 
Telephone:  (713) 403-6400 
Facsimile:  (713) 403-6410 

 
Thomas L. Taylor III 
Texas Bar: 19733700 
taylor@tltaylorlaw.com 
THE TAYLOR LAW OFFICES, PC 
245 West 18th Street 
Houston, Texas 77008 
Tel: 713.626.5300 
Fax: 713.402.6154 
COURT-APPOINTED  
TEMPORARY RECEIVER 
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CAUSE NO. CC-17-06249-C 

JINSUN, L.L.C., SILVER STAR § IN THE COUNTY COURT 
HOLDINGS TRUST, §  
TPH HOLDINGS, L.L.C., §  
VERTICAL HOLDINGS L.L.C., §  
STEVEN M. PLUMB, and J. LEONARD §  
IVINS, §  
 §  

PLAINTIFFS, § AT LAW NO. 3 
 §  

V. §  
 §  
ROTHSTEIN, KASS & COMPANY, §  
PLLC,  §  
 §  

DEFENDANT. § OF DALLAS COUNTY, TEXAS 
 

DEFENDANT ROTHSTEIN, KASS & COMPANY PLLC’S 
ANSWER, AFFIRMATIVE DEFENSES TO  

PLAINTIFF’S NINTH AMENDED PETITION  

COMES NOW Defendant Rothstein, Kass & Company PLLC (“Rothstein Kass”) and files 

this Answer and Affirmative Defenses to Plaintiffs’ Ninth Amended Petition, and would 

respectfully show the Court as follows: 

I. GENERAL DENIAL 

1. Pursuant to TEXAS RULE OF CIVIL PROCEDURE 92, Rothstein Kass denies generally 

each and every, all and singular, allegations and claims contained in the Ninth Amended Petition, 

and all amendments or supplements thereto, and respectfully requests that Plaintiffs be required to 

prove their charges and allegations against Rothstein Kass with strict proof thereof, by a 

preponderance of the evidence and as required by the Texas Rules of Civil Procedure. 

II. AFFIRMATIVE DEFENSES 

2. Pleading further, Rothstein Kass contends that Plaintiffs’ claims are barred, in 

whole or in part by their failure to plead a claim upon which relief may be granted. 

FILED
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12. Pleading further, Rothstein Kass contends that any award of punitive damages 

and/or exemplary damages must be supported by clear and convincing evidence. 

13. Pleading further, Rothstein Kass contends that any award of punitive damages 

and/or exemplary damages is capped per applicable law. 

III.  FACTS SUPPORTING DESIGNATION OF RESPONSIBLE PARTIES 

14. Rothstein Kass hereby designates (a) Christopher Faulkner, (b) Parker Hallam, (c) 

Michael Miller, (d) Rick Hoover, and (e) Jeremy Wagers as responsible third parties pursuant to 

Tex. Civ. Prac. & Rem. Code Chapter 33. 

15. Rothstein Kass would show the Plaintiffs have filed this lawsuit alleging claims for 

(1) aiding and abetting a breach of fiduciary duty and conspiracy to aid and abet a breach of 

fiduciary duty; (2) aiding and abetting violations of the Texas Securities Act and conspiracy to aid 

and abet violations of the Texas Securities Act; (3) aiding and abetting Breitling’s officers and 

management’s fraud; (4) fraud by non-disclosure; (5) statutory fraud; and (6) negligent 

misrepresentation. 

16. Rothstein Kass would show that Christopher Faulkner, Parker Hallam, and Michael 

Miller were officers, directors and/or managers of Breitling during the executory phase and 

throughout the negotiations and ultimate consummation of the merger transaction. 

17. Rothstein Kass would show that Christopher Faulkner, Rick Hoover, and Jeremy 

Wagers were officers, directors, and/or managers of Breitling from December 9, 2013 through 

March 31, 2014. 

18. Rothstein Kass would show that the fraud, breach of fiduciary duty, violations of 

the Texas Securities Act, and/or negligence of Christopher Faulkner, Parker Hallam, Michael 

68

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 70 of 184   PageID 14512Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 70 of 184   PageID 14512

Michelle Logan
Highlight

Michelle Logan
Highlight



 

 
ROTHSTEIN KASS’S  
ANSWER AND AFFIRMATIVE DEFENSES PAGE 4 

 

Miller, Rick Hoover, and/or Jeremy Wagers was the sole cause of all of Plaintiffs’ alleged damages 

in question (if any). 

19. In the alternative, Rothstein Kass would show that the fraud, breach of fiduciary 

duty, violations of the Texas Securities Act, and/or negligence of Christopher Faulkner, Parker 

Hallam, Michael Miller, Rick Hoover, and/or Jeremy Wagers was a significant and substantial 

factor in the actions alleged in Plaintiffs’ Ninth Amended Petition such that each are substantially 

the cause of any damages incurred by Plaintiffs in this action. 

20. Rothstein Kass intends to submit the acts, omissions, and legal duties under the law 

of Christopher Faulkner, Parker Hallam, Michael Miller, Rick Hoover, and/or Jeremy Wagers as 

the sole and/or significant and substantial cause of any damages in question to the jury for 

consideration in the Charge of the Court. 

A. Rothstein Kass Would Show That Christopher Faulkner, Parker Hallam, Michael 
Miller, Rick Hoover, and Jeremy Wagers Are Responsible Third Parties for Plaintiffs’ 
Aiding and Abetting Breach of Fiduciary Duty and Conspiracy to Aid and Abet a Breach 
of Fiduciary Duty Claims. 

21. Plaintiffs Ninth Amended Petition alleges that Breitling Oil & Gas Corporation’s 

and Breitling Royalty Corporation’s (together, “Breitling”) officers, directors, and managers owed 

Plaintiffs a formal fiduciary duty (or, alternatively, an informal fiduciary duty) during the 

executory phase and throughout the negotiations and ultimate consummation of the merger 

transaction. 

22. Rothstein Kass would show that Christopher Faulkner, Parker Hallam, and Michael 

Miller, were officers, directors and/or managers of Breitling during the executory phase and 

throughout the negotiations and ultimate consummation of the merger transaction.   
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on October 14, 2019, true and correct copies of this 

document were served via email and e-service to all parties of record. 

Brian P. Lauten 
blauten@brianlauten.com  
Brian Lauten, P.C. 
3811 Turtle Creek Blvd., Ste. 1450 
Dallas, Texas 75219 

Counsel for Plaintiffs 

Ted B. Lyon, Jr. 
tblyon@tedlyon.com 
Marquette Wolf 
mwolf@tedlyon.com 
Ted B. Lyon & Associates, P.C. 
18601 LBJ Freeway, Suite 525 
Mesquite, TX 75150 
Co-Counsel for Plaintiffs 
TPH Holdings, L.L.C. and 
Vertical Holdings, L.L.C. 

 

 
/s/ Mel Manahan     
MEL MANAHAN 
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CAUSE NO. CC-17-06249-C 

JINSUN, L.L.C., SILVER STAR § 
HOLDINGS TRUST, TPH HOLDINGS, § 
L.L.C., VERTICAL HOLDINGS L.L.C., § 
STEVEN M. PLUMB, and J. LEONARD § 
IVINS, § 

PLAINTIFFS, 

V. 

ROTHSTEIN, KASS & COMPANY, 
PLLC, 

DEFENDANT. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE COUNTY COURT 

AT LAW NO. 3 

OF DALLAS COUNTY, TEXAS 

PLAINTIFFS NINTH AMENDED PETITION AND 
DEMAND FOR TRIAL BY JURY 

TO THE HONORABLE JUDGE SALLY MONTGOMERY: 

Plaintiffs Jinsun, L.L.C., Silver Star Holdings Trust, TPH Holdings, L.L.C., Vertical 

Holdings L.L.C., Steven M. Plumb, and J. Leonard Ivins (collectively, the "Plaintiffs") file 

this Ninth Amended Petition against Defendant Rothstein, Kass & Company, PLLC 

("Rothstein Kass"), and would respectfully show the following: 

CAPACITY IN WHICH CLAIMS ARE BROUGHT 

For purposes of clarity, Steven Plumb and Leonard Ivins want to make it 

abundantly clear that they are not pursuing claims "in connection with their actions as 

[former] directors and officers," of Breitling Oil & Gas Corporation, but, rather, they are 

pursuing their claims as former shareholders of Bering Exploration, Inc. Plumb and 

Ivins' claims asserted herein have absolutely nothing to do with the fact that they were 

once associated with Breitling upon which this Court can take judicial notice. 
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INTRODUCTION 

1. This litigation is a consequence of, inter alia, numerous acts of aiding and 

abetting breaches of fiduciary breaches, negligent misrepresentations and negligent 

non-disclosures made by Rothstein Kass when it incorrectly provided an unqualified 

audit opinion of the financial statements and reports of Breitling Oil & Gas Corporation 

("BOG") and Breitling Royalties Corporation ("BRC") (BOG and BRC will collectively be 

referred to as "Breitling") in connection with a potential reverse merger with Bering 

Exploration, Inc. ("Bering"). 

2. Plaintiffs1 were shareholders of Bering and reasonably and justifiably 

relied on Breitling's materially misleading financial statements (both affirmatively and by 

omission and concealment), upon which Rothstein Kass improperly provided an 

unqualified audit opinion that was not performed in accordance with GMS (Generally 

Accepted Auditing Standards). Breitling's materially misleading and fraudulently issued 

financial statements (upon which Rothstein Kass would ultimately provide an unqualified 

audit opinion), were part and parcel of the very closing transaction upon which Plaintiffs 

reasonably and justifiably relied when they executed the reverse merger and lockup 

agreements of their stock. By SEC rule, the reverse merger transactions was 

contingent and conditioned upon an unqualified audit opinion being issued by Rothstein 

Kass. Indeed, Breitling could not go public without an unqualified audit opinion having 

been filed by Rothstein Kass within 71 (seventy-one) days of the transaction. 

3. To be clear: the 2011 and 2012 audits performed by Rothstein Kass were 

obviously completed before Rothstein Kass could undergo the 2013 review of Breitling's 

1 KM Casey No. 1, Ltd. has been non-suited from this case, by virtue of this Seventh Amended 
Petition removing it as a party. 
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financial statements. From an audit standpoint, Rothstein Kass needed the 2012 

closing balances in order to tie into the 2013 beginning balances on Breitling's general 

ledger. Breitling's 2011 and 2012 financial statements upon which Rothstein Kass 

provided an unqualified audit opinion were provided to Plaintiffs when they closed the 

transaction on the lock-up agreements (albeit the actual 2013 opinion may have come 

later); therefore, Plaintiffs received materially misleading financial information both 

before and after the closing transactions. Without Rothstein Kass's unqualified audit 

opinions of Breitling for the 2011 and 2012 financial reporting years, it was impossible 

for Breitling to become a publicly traded company; and, furthermore, it was impossible 

for Breitling to acquire Bering's assets in furtherance of the reverse merger 

transaction-without those unqualified audit opinions having been issued on or before 

the 71 st (seventy-one) day of the transaction and filed with the SEC. 

4. Breitling's 2011 and 2012 financial statements were materially misleading 

and Rothstein Kass authorized, approved, and/or ratified the propriety of those financial 

statements, when it gave an unqualified audit opinion. Moreover, even after the lock-up 

agreements were executed-Plaintiffs continued to rely upon Rothstein Kass's material 

and negligent non-disclosures because, had Plaintiffs known that Breitling's financial 

statements were riddled with fraud sooner than they did, Plaintiffs, at the very least, 

could have sought rescission of the lock-up agreements and ultimately mitigated at least 

some of the millions of dollars in unnecessary losses, which they were wrongfully forced 

to absorb but for Rothstein Kass's misconduct. The entire reverse merger transaction, 

by SEC rule, was contingent upon and conditioned upon an unqualified audit opinion 

being issued within 71 (seventy-one) days of the transaction having been 
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consummated. If Rothstein Kass had not issued an unqualified audit opinion, the 

reverse merger transaction would have failed, Breitling would never have become a 

publicly traded company, and Plaintiffs would have been able to keep their stock in 

Bering as well as all of its valuable assets. 

5. Rothstein Kass was leading Breitling's management to believe that it 

would receive an unqualified audit opinion (which Rothstein Kass did in fact later 

provide); and, in turn, Breitling was channeling those false representations to Bering's 

shareholders during the relevant time period either affirmatively, by omission, or by 

concealment-or a combination of same. It is important to underscore that Rothstein 

Kass was paid approximately $350,000 for the auditing services it provided; needless to 

say, this was a massive engagement that required a meticulous examination of the 

various accounts in the trial balance. In any event, before Rothstein Kass formally 

released its unqualified opinion, its independence had been compromised contrary to 

GAAP (Generally Accepted Accounting Principles) and GAAS, it had developed an 

improperly close relationship with Breitling's management describing them as 

"partners", and it knew that Breitling had numerous internal control delinquencies, but it 

did nothing that would protect the end users of the financial statements, even though 

Rothstein Kass was armed with that information. 

6. Before the unqualified opinion(s) was (were) formally released, Rothstein 

Kass knew Breitling was overselling interests and it also knew that it was underreporting 

its expenses, which had the combined impact of overstating assets. Rothstein Kass 

knew or should have known that Chris Faulkner had wrongfully stolen approximately $6 

million dollars from Breitling. Rothstein Kass approved of approximately $6 million 
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dollars in distributions to Chris Faulknerm, which were personal expenses-and there 

was absolutely no proof that Chris Faulkner ever loaned Breitling that kind of money. 

Literally-there was no proof at all-no cancelled check, no bank statement, no loan 

agreement, no promissory note-literally nothing. Bering's shareholders were entitled 

to the same information that Rothstein Kass had when it had it. Rothstein Kass was 

aware of Breitling's irreconcilable problems with its internal controls long before it 

released its unqualified audit opinion of Breitling's financial statements. 

7. Be that as it may, Breitling's internal controls were so fundamentally 

compromised that Rothstein Kass was in no position to issue an unqualified opinion 

under GAAS. A competent accountant and/or auditor knows that where, as here, a 

company does not have proper internal controls-fraud is not only possible, but may 

even be probable. Had Rothstein Kass qualified its opinion-and/or warned (in the 

notes to the financial statements) those of whom it knew or should have known would 

be relying on the financial statements in conjunction with the reverse merger-and/or 

otherwise not issued an audit opinion at all given that there was insufficient data to 

verify and tie in to vis a vis the various accounts on Breitling's trial balance-the entire 

reverse merger transaction would have failed. To this end, the entire reverse merger 

transaction, by SEC rule, was contingent and conditioned upon an unqualified audit 

opinion being issued within 71 (seventy-one) days of the transaction. Breitling could 

NOT go public without an unqualified audit opinion being issued within the 71-day 

window, which Rothstein Kass provided. Plaintiffs would not have closed and/or they 

could have and would have sought rescission of the lock-up agreements, mitigated the 

harm, and they certainly could have avoided or minimized millions of dollars in losses-
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had Rothstein Kass been open and transparent with whom it knew would be the end

users of the financial statements when Rothstein Kass knew or should have known that 

Breitling's internal controls were far too inadequate and suspect to issue an unqualified 

audit opinion. "But for" Rothstein Kass's unqualified audit opinion-Breitling was 

allowed to wrongfully become a public company supplanting its acquirer, Bering. Stated 

differently "but for" the unqualified audit opinion-the reverse merger transaction was 

consummated, which it would not have been in the absence of the unqualified audit 

opinion. Rothstein Kass knew that Breitling's newly found existence as a publicly traded 

company was contingent upon and conditioned upon it issuing an unqualified audit 

opinion, which it wrongfully provided. 

8. Needless to say, it was later discovered that Breitling were cogs in the 

wheel of a massive fraud that the Securities and Exchange Commission ("SEC") claims 

was carried out by Chris Faulkner ("Faulkner'') and others. Rothstein Kass's negligent 

and possibly fraudulent conduct resulted in Plaintiffs incurring approximately $16 million 

in damages. Faulkner has pied guilty to multiple felonies in conjunction with the very 

transactions that Rothstein Kass was responsible for auditing. And, indeed, Rothstein 

Kass was aware of the very conduct being committed by Faulkner which Faulkner has 

now admitted was felonious, forming the foundation for Faulkner's guilty plea. 

DISCOVERY CONTROL PLAN 

9. Plaintiffs intend that discovery be conducted under Level 3 of Rule 190.4 

of the Texas Rules of Civil Procedure. 

PARTIES 

10. Plaintiff Jinsun, L.L.C. is a limited liability company doing business in 
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Texas and can be contacted through its attorney of record, Brian P. Lauten. Jinsun, 

L.L.C. brings claims in its individual capacity. 

11. Plaintiff Silver Star Holdings Trust is a trust doing business in Texas and 

can be contacted through its attorney of record, Brian P. Lauten. Silver Star Holdings 

Trust brings claims in its individual capacity. 

12. Plaintiff TPH Holdings, L.L.C. is a limited liability company doing business 

in Texas and can be contacted through its attorney of record, Brian P. Lauten. TPH 

Holdings, L.L.C. brings claims in its individual capacity. 

13. Plaintiff Vertical Holdings L.L.C. is a limited liability company doing 

business in Texas and can be contacted through its attorney of record, Brian P. Lauten. 

Vertical Holdings L.L.C. brings claims in its individual capacity. 

14. Plaintiff Steven M. Plumb is an individual residing in Texas and can be 

contacted through his attorney of record, Brian P. Lauten. Plumb brings claims in his 

individual capacity. 

15. Plaintiff J. Leonard Ivins is an individual residing in Texas and can be 

contacted through his attorney of record, Brian P. Lauten. Ivins brings claims in his 

individual capacity. 

16. Defendant Rothstein, Kass & Company, PLLC is a professional limited 

liability company formed under the laws of Texas with its principal place of business in 

Texas at 2525 McKinnon Street, Suite 600, Dallas, TX 75201. Rothstein Kass was 

previously served with citation and petition in this matter. Rothstein Kass has agreed to 

accept service of this amended petition through its attorney Nicolas Morgan of Paul 

Hastings LLP. 
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JURISDICTION AND VENUE 

17. This Court has jurisdiction over the subject matter of this case because 

the amount in controversy exceeds this Court's minimum jurisdictional requirements. 

Under TEX. R. CIv. P. 47(c)(5), Plaintiffs give notice that they seek damages and/or 

monetary relief over $1,000,000.00 and further hereby demand judgment for all the other 

relief to which Plaintiffs are deemed entitled. 

18. This Court has personal jurisdiction over Rothstein Kass because (1) 

Rothstein Kass is a Texas professional limited liability company, (2) Rothstein Kass 

transacts business within the State of Texas, (3) Rothstein Kass has continuous and 

systematic contacts with the State of Texas, (4) Rothstein Kass purposefully availed itself 

to the laws of the State of Texas, and (5) a substantial part of the events or omissions 

giving rise to Plaintiffs' claims occurred in Texas and involved Rothstein Kass. 

19. Venue for this case is proper in Dallas County, Texas under TEX. CIv. 

PRAG. & REM. CODE § 15.002(a)(1) because all or a substantial part of the events or 

omissions giving rise to the claim occurred in said county. 

FACTS 

A. Rothstein Kass is a Repeat Offender 

20. Rothstein Kass has a history of failing to uncover fraud, when in fact there 

were clear red flags that should have resulted in either a withdrawal of the engagement 

or an adverse opinion. For example, on November 21, 2008, Rothstein Kass was cited 

by the Public Company Accounting Oversight Board (PCAOB) for issuing an audit 

opinion without sufficient evidence to do so. Specifically, the deficiencies were as 

follows: (1) "the failure, in two audits, to perform sufficient audit procedures related to 
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revenue; (2) "the failure to perform sufficient audit procedures to assess the economic 

substance and accounting for a series of financial transactions; and (3) the failure to 

perform sufficient audit procedures to test the allocation of the purchase price in a 

business combination to the assets acquired." 

21. On August 1, 2013, Rothstein Kass was cited by the PCAOB for issuing 

an audit opinion without sufficient evidence to do so. Specifically, the deficiency was 

the failure to perform sufficient procedures to test the design and operating 

effectiveness of Internal Control Financial Reporting (ICFR) related to certain revenue. 

22. Of note, in 2012 the Bernie Madoff investment scandal eventually led to a 

California federal judge approving a 1.44 million settlement between Rothstein Kass 

and a class of investors over hedge fund investments germane to Ponzi schemes run 

by Madoff. See Tuttle v. Sky Bell Asset Mgmt., LLC, No. C-10-03588 WHA, 2011 WL 

208060 (N.D. Cal. Jan. 21, 2011 ). 

23. Rothstein Kass's former partner in charge of this audit with Breitling, 

namely Brian Matlock, has, according to the SEC's investigation which is on-going, 

violated multiple SEC rules and statutes in conjunction with this professional misconduct 

in the very audits that this lawsuit is based. 

B. Breitling and Bering discuss possible reverse merger in 2013. 

24. In 2012, BOG and BRC, two private Texas corporations, had discussions 

with Bering, a publicly traded Texas corporation, about a possible reverse merger. 

Plaintiffs were shareholders in Bering. 

25. A reverse merger occurs when a private company merges its assets into a 

public company so that the private company can bypass the lengthy and complex 
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process of going public. Reverse mergers are notorious for being harbingers of fraud. 

In a recent SEC bulletin, the SEC explained that there have been "instances of fraud 

and other abuses involving reverse merger companies."2 

C. Breitling retains accounting and auditing firm Rothstein Kass in 2013 in 
connection with the possible reverse merger with Bering. 

26. In 2013 and in response to their discussions with Bering regarding a 

possible reverse merger, Breitling hired Rothstein Kass, an accounting and auditing 

firm, to audit Breitling's financial statements. One of the purposes of those statements 

and reports was to present an accurate financial picture of Breitling to Bering's officers, 

directors, and shareholders, including Plaintiffs, so they could decide whether Bering 

would pursue the reverse merger. Rothstein Kass's representatives, including certified 

fraud examiner Brian Matlock, audited Breitling's consolidated financial statements and 

reports. But what's worse is that Rothstein Kass actually prepared most of the financial 

statements, the notes to the financial statements, and it prepared all of the pro forma 

financial statements, which were filed in February of 2014. Thus, it was auditing its own 

work, which conflicted them out under AICPA, FASB, and CPA rules governing 

independence. Rothstein Kass knew or should have known that Breitling's consolidated 

financial statements and reports would be provided to Bering in connection with the 

possible reverse merger. After all, that was the very point of the audit. In any event, it 

does not even matter, for practical purposes, because the reverse merger transaction 

could not happen and Breitling could not go public without an unqualified audit opinion. 

In other words, the reverse merger transaction was contingent and conditioned upon, by 

SEC rule, an unqualified audit opinion of two years of prior financial statements in order 

2 https://www.sec.gov/investor/alerts/reversemergers .pdf 
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to formally consummate the deal. 

27. During the course and scope of the Breitling audit(s), Rothstein Kass knew 

or should have known that Breitling was overselling their projects by millions of dollars, 

even though both GAAP principles and the subscription agreements prohibited it from 

doing so. Contrary to GAAS, Rothstein Kass issued an unqualified audit opinion, which 

it was prohibited from providing given that Breitling had concealed its relationship with 

Crude Energy LLC ("Crude"), which operated as Breitling's undisclosed, consolidated 

subsidiary and covert sales arm-the result being wrongfully inflated assets on its 

balance sheet, painting a misleading picture of Breitling's true financial health. 

28. Breitling's financial statements and reports audited by Rothstein Kass 

misrepresented or failed to disclose, among other things, (1) Breitling's relationship with 

and total financial dependence on Crude; (2) the direction and influence by Breitling 

CEO Chris Faulkner ("Faulkner") over Crude's operations; (3) the personal financial 

benefits Faulkner received indirectly from Crude; (4) millions of dollars in personal 

expenses Faulkner had wrongfully taken from Breitling; and it knew (5) Breitling was 

selling oil and gas interests that it did NOT own. Rothstein Kass' misrepresentations 

and nondisclosures allowed Breitling to continue to practice these fraudulent schemes. 

29. Breitling furnished the financial statements and reports that were the 

subject of Rothstein Kass's audit to Bering's officers, directors, and shareholders, 

including Plaintiffs, for their review. Plaintiffs reasonably and justifiably relied upon 

Breitling's materially misleading financial statements in making the decision to move 

forward with the reverse merger and their lockup agreements. Plaintiffs also generally 

relied on the fact that it believed that Breitling was in the process of undergoing a 
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competent audit that was being performed or would be performed in accordance with 

GAAS. Neither presumption proved to be true. Again, the entire reverse merger 

transaction was conditioned and contingent upon an unqualified audit opinion. Breitling 

could not become a publicly traded company, by SEC rule, without Rothstein Kass's 

cooperation and active help-in other words, without an unqualified audit opinion

Bering would still be a publicly traded company and Plaintiffs would still own Bering's 

assets. 

D. Breitling and Bering execute an Asset Purchase Agreement in December 
2013. 

30. On December 9, 2013, Breitling and Bering finalized the reverse merger 

and executed an Asset Purchase Agreement. 

31. In January 2014, Bering announced that it was changing its name to 

Breitling Energy Corporation ("BECC"). In connection with the name change, the 

company also received an updated stock trading ticker symbol, BECC, with respect to 

the company's shares of common stock. 

E. Rothstein Kass withdraws as Breitling's accountant and auditor in June 
2014. 

32. On June 30, 2014, Rothstein Kass withdrew as accountant and auditor for 

Breitling. 

F. The BECC retains accounting and auditing firm Malone Bailey in March 
2015 and the new firm uncovers the fraud. 

33. On or about June 30, 2014, BECC hired Malone Bailey LLP ("Malone 

Bailey") as the accounting firm to succeed Rothstein Kass. Malone Bailey concluded 

that "Crude is so intertwined with Breitling that it is near impossible for Crude to act as a 

standalone and separate company." Malone Bailey recommended that Breitling's 
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financial statements be consolidated with those of the entities being used to perpetrate 

the fraud. 

34. Despite its best efforts, Malone Bailey could not reconcile Breitling's 

financial statements in a way that would make them materially accurate in compliance 

with GAAP, albeit those very financial statements had already received an unqualified 

audit opinion from Rothstein Kass, which was entirely bogus. 

35. On September 4, 2015, approximately 14 months after Malone Bailey 

stepped in to clean up the mess, BECC issued a Form 8-K signed by Faulkner, 

acknowledging that none of the financial statements and reports audited by Rothstein 

Kass on Breitling's behalf related to the reverse merger with Bering should be relied 

upon "due to errors in the recording of oil and gas assets, revenue interests and drilling 

activities ... " However, Rothstein Kass continues to stand by its audit opinion, it has 

never withdrawn its audit opinion, and, even to this day, it has failed to recognize that its 

audit opinion is bogus. Plaintiffs continue to discover the extent of the fraud within 

Breitling upon which Rothstein Kass knew or should have known during the course of its 

audits of Breitling. Again, even to this day, Rothstein Kass has never stated that its 

audit opinion is wrong nor has it stated that the financial statements of Breitling for 2011 

and 2012 are fraudulent. 

36. After Malone Bailey stepped in, BECC disclosed that Breitling had failed to 

properly implement its internal controls over financial reporting in the years 2012, 2013, 

and 2014, and that it had ineffective disclosure controls and procedures in years 2013 

and 2014. Rothstein Kass issued an unqualified audit opinion for these very years, 

which are now hotly in dispute. 
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G. The SEC files a fraud complaint against Faulkner in June 2016. 

37. On June 24, 2016, the SEC filed a complaint against Faulkner and others, 

alleging Faulkner and his co-defendants defrauded investors out of approximately $80 

million through the sale of oil-and-gas working interest investments over the course of 

five years. A copy of the SEC's complaint against Faulkner in the case styled SEC v. 

Faulkner et al., Civil Action No. 3:16-cv-01735-D, in the U.S. District Court for the 

Northern District of Texas, Dallas Division (the "SEC Lawsuit"). The SEC Complaint 

contains the following allegations: 

a. Faulkner called himself the "Frack Master" and used investor funds to 
enjoy a life of "decadence and debauchery." See, SEC Complaint, §§ 4, 
43. 

b. Faulkner used a company card to enjoy the use of escorts, private jets, 
and a lavish lifestyle; he referred to his Amex card as his "whore card." 
See, SEC Complaint,§§ 13, 97. 

c. The fraudulent spending by Faulkner and his co-defendants eventually 
amounted to $36 million. See, SEC Complaint, §§ 11, 83. 

d. The fraud by Faulkner and his co-defendants also included the creation of 
different oil and gas investment programs, offering to sell royalty interests 
in those programs, and selling those interests to the public, often times 
selling the same interest multiple times. The general purpose of these 
programs was to sell the interests in these programs all the while knowing 
the programs would not produce anywhere near the revenue represented 
to the investors. 

38. Faulkner has since been arrested and formally indicted of numerous 

felonies. Faulkner has now pied guilty to the very fraud that forms the basis of this suit. 

H. The SEC is Investigating Rothstein Kass including its former Principal 
Brian Matlock 

39. The SEC is also investigating Brian Matlock and others-former accountants and 

auditors at Rothstein Kass. In fact, the SEC has stated that Matlock violated multiple 
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SEC rules, among others. Breitling's former CEO, Chris Faulkner, has plead guilty to 

fraud and multiple felonies-stemming from the very transactions that Matlock and 

Rothstein Kass were responsible for auditing. Even to this day, after Faulkner has pied 

guilty to several felonies, and even though Matlock has been told that he has violated 

multiple SEC rules, among others, Rothstein Kass has still not withdrawn its audit 

opinions for the 2011 and 2012 Breitling financial statements. 

CAUSES OF ACTION 

COUNTI 

AIDING AND ABETTING A BREACH OF FIDUCIARY DUTY 
AND CONSPIRACY TO AID AND ABET A BREACH A FIDUCIARY DUTY 

40. Plaintiffs would show that Breitling's officers, directors, and managers 

owed Plaintiffs a formal fiduciary duty (or, alternatively, an informal fiduciary duty) during 

the executory phase and throughout the negotiations and ultimate consummation of the 

merger transaction. Prior to the merger and certainly in the months thereafter, Rothstein 

Kass knew that Breitling was engaged in a scam; to be sure, Rothstein Kass absolutely 

knew that Breitling was overselling interests in oil and gas leases. In fact, Rothstein 

Kass knew that Breitling's managers had oversold millions of dollars in oil and gas 

interests that it did not own and would never own. 

41. Rather than disclosing the fraud or just withdrawing from the engagement 

without issuing an opinion (either course of action would have resulted in rescission of 

the merger or the merger not happening at all), Rothstein Kass knowingly participated 

and encouraged the furtherance of the fraud and Breitling's officers and management's 

breaches of fiduciary duties to Plaintiffs by parking all of these oversold interests under 

"deferred revenues" on the income statement. These journal entries are completely 
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contrary to GAAP and were certainly dishonest. 

42. Oversold interests cannot be deferred revenues because there would 

never be a future expense to "match" with that revenue because the interests were not 

owned nor would they ever be. Moreover, Rothstein Kass absolutely knew that Chris 

Faulkner had been charged with cocaine possession-even before the merger. They 

also knew that he had numerous judgments against him. Rothstein Kass also knew that 

Chris Faulkner was bilking the company out of millions of dollars-those dollars are 

right there in Rothstein Kass's own workpapers. 

43. Yet, rather than disclose the fraud, withdraw from the engagement, or 

issue an adverse opinion (any of these courses of action would have resulted in the 

merger either not being consummated or the merger being rescinded and unwound, 

given that Breitling could not go public without an unqualified audit opinion under SEC 

rules )-Rothstein Kass masked the fraud by parking these illegal withdrawals and 

distributions to Chris Faulkner as an "advertising" expense on the income statement. 

Literally millions of dollars in stolen funds were intentionally parked as advertising 

expenses on the income statement by Rothstein Kass. To make matters worse, 

Rothstein Kass also knew that Breitling management was conflating assets and 

revenues of Crude-a separate entity altogether-with Breitling's financial statements. 

44. Plaintiffs would show that Rothstein Kass aided and abetted numerous 

breaches of fiduciary duty by Breitling's management and conspired to aid and abet 

those fiduciary breaches with Breitling's inner circle. Indeed, Breitling management's 

dishonesty accomplished a tortious result; Rothstein Kass knew that Breitling's officers 

and managers were committing an on-going tort and fiduciary breaches to Plaintiffs 
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during the pendency of the audit-both before and after the merger closing; Rothstein 

Kass provided substantial assistance to Breitling's officers and managers in 

accomplishing the tortious result; Rothstein Kass's own conduct, separate from 

Breitling's officers and management was a breach of duty to Plaintiffs; and Rothstein 

Kass's participation was a substantial factor in causing the tort. 

45. This audit engagement was all about billing and making money for 

Rothstein Kass. In fact, Rothstein Kass got so many invoices out to Breitling at one 

point-that Rothstein Kass's corporate office "locked the workpapers and the audit file" 

until some of the invoices, which were literally stacked on top of each other were made 

current. Plaintiffs are entitled to actual damages, special damages, and punitive 

damages for the bogus audit.3 

46. Plaintiffs invoke the discovery rule on this claim and all claims in this 

pleading as well as all applicable tolling doctrines to extend limitations to the furthest 

possible date. 

COUNT II 

AIDING AND ABETTING VIOLATIONS OF THE TEXAS SECURITIES ACT 
AND CONSPIRACY TO AID AND ABET VIOLATIONS OF THE TEXAS 

SECURITIES ACT: TEX. REV. CIv. STAT. ANN. ART. 581-33(F)(2) 

4 7. Plaintiffs would show that Rothstein Kass is liable for aiding and abetting 

Breitling's officers, directors, and managers to violate the Texas Securities Act (the 

"Act") (and/or conspiring to accomplish same). Under the Act, second liability is 

derivative liability for another person's securities violation; it attaches to an aider, 

defined as one "who directly or indirectly with intent to deceive or defraud or with 

3 Plaintiffs have dismissed with prejudice their claim for equitable forfeiture and disgorgement. 
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reckless disregard for the truth or the law materially aids a seller, buyer, or issuer of a 

security." See TEX. REV. CIV. STAT. ANN. ART. 581-33(F)(2) (Vernon 2017). Aiders are 

jointly and severally liable with the primary violator "to the same extent as if [they] were" 

the primary violator. See id. Plaintiffs would show that Rothstein Kass aided and 

abetted Breitling's officers, directors, and managers to violate, Art. 581-33(A)(2), and 

Breitling's officers, directors, and managers undeniably and unquestionably violated, 

Art. 581-33(A)(2). 

48. Plaintiffs would show that Breitling's officers, directors, and managers (1) 

committed a primary violation of the Texas Securities Act (a violation of article 581-

33(A)(2)); (2) Rothstein Kass had a general awareness of its role in the violation(s); (3) 

Rothstein Kass rendered substantial assistance in the violation(s); and (4) Rothstein 

Kass either (a) intended to deceive Plaintiffs or (b) it acted with reckless disregard for 

the truth or the law. 

COUNT Ill 

NEGLIGENT MISREPRESENTATION 
RESTATEMENT (SECOND) OF TORTS§ 552 (1977) 

49. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

50. Rothstein Kass made representations (either by act and/or by omission) to 

Plaintiffs regarding Breitling' financial condition during the course of Rothstein Kass' 

business. 

51. Rothstein Kass supplied false information (either by act and/or omission) 

regarding Breitling' financial condition for the guidance of Plaintiffs. 

52. Rothstein Kass did not exercise reasonable care or competence in 
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obtaining or communicating the information (either by act and/or omission). 

53. Plaintiffs reasonably and justifiably relied on the representations (and/or 

non-disclosures) made by Breitling in the financial statements upon which Rothstein 

Kass provided an unqualified audit opinion in making the decisions to move forward with 

the reverse merger and their lockup agreements. 

54. Had Rothstein Kass retracted its unqualified audit opinion at any time 

during the relevant period in a timely manner, Plaintiffs could have immediately sought 

rescission of the lock-up agreements, and presumably avoided millions of dollars in 

unnecessary losses. Defendants owed Plaintiffs an on-going and continuous duty to 

disclose what they knew and when they knew it both before and after the lock-up 

agreements were executed and it was that failure to make such disclosures that 

damaged Plaintiffs herein. Stated differently, the timing of when Plaintiffs executed the 

lock-up agreements by no means absolves Rothstein Kass of its continuing and on

going obligations as an independent auditor to disclose what it knew and when it knew 

it-there is no get out of jail free card for accountants in this scenario. 

55. As a direct and proximate consequence of that reliance, Plaintiffs have 

suffered harm and are entitled to actual and punitive damages in an amount to be 

proven at trial. 

COUNT IV 

COMMON LAW FRAUD AND AIDING AND ABETTING 
BREITLING'S OFFICERS AND MANAGEMENT'S FRAUD 

56. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

57. Rothstein Kass's unqualified audit opinion of Breitling's financial 
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statements resulted in material and false representations (either by act and/or omission) 

being made to Plaintiffs, which they relied upon in both locking up their stock and in 

failing to seek immediate rescission of those agreements. 

58. When Rothstein Kass's unqualified audit opinion of Breitling's financial 

statements resulted in material and false representations (either by act and/or omission) 

being made to Plaintiffs, Rothstein Kass (1) knew or should have known the 

representations were false; or (2) by virtue of the unqualified audit opinion, it aided and 

abetted Breitling in supplying materially misleading financial statements to Plaintiffs that 

were provided recklessly, as a positive assertion, and without knowledge of their truth. 

59. Rothstein Kass made the representations (either by act and/or by 

omission) with the intent that Plaintiffs act and rely on Breitling's materially misleading 

financial statements. 

60. Plaintiffs reasonably and justifiably relied on Breitling's audited financial 

statements both in making the decision to move forward with the reverse merger and 

their lockup agreements and by failing to immediately seek rescission from those 

agreements, had Rothstein Kass disclosed what it knew or should have known during 

the relevant time period. 

61. As a direct and proximate result of such reliance, Plaintiffs suffered actual 

damages, special damages, consequential damages, reliance damages, expectation 

damages, and/or incurred reasonable and necessary attorney's fees, which are hereby 

pied singularly, collectively, and/or disjunctively. 

62. Further, due to Rothstein Kass' failure to disclose Breitling's fraud, and/or 

Rothstein Kass's failure to withdraw from the engagement because it was likely there 
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was in fact fraud given the lack of proper internal controls, Plaintiffs are entitled to 

exemplary damages under TEX. CIV. PRAG. & REM. CODE § 41.003. 

63. Rothstein Kass knowingly participated, assisted, and encouraged 

Breitling's officers and management's fraud and they conspired with management to 

accomplish same. 

COUNTV 

FRAUD BY NON-DISCLOSURE 

64. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

65. Rothstein Kass concealed from or failed to disclose certain material facts 

to Plaintiffs regarding Breitling's financial condition. Specifically, Rothstein Kass 

concealed from or failed to disclose to Plaintiffs that Breitling was overselling their 

projects by millions of dollars, providing returns to oversold projects with proceeds from 

other newer projects, concealing Breitling's relationship with and total financial 

dependence on Crude, the direction and influence by Faulkner over Crude's operations, 

and the personal financial benefits Faulkner received indirectly from Crude. Rothstein 

Kass should have either qualified or limited its opinion or simply withdrawn from the 

engagement without rendering an opinion at all. 

66. Rothstein Kass had a duty to disclose these material facts to Plaintiffs or 

withdraw from the engagement without issuing an audit opinion. 

67. Rothstein Kass knew Plaintiffs were ignorant of these facts and Plaintiffs 

did not have an equal opportunity to discover the facts. 
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68. Rothstein Kass was deliberately silent when it had a duty to speak. 

69. By failing to disclose the facts, Rothstein Kass intended to induce Plaintiffs 

to take some action or refrain from acting, including but not limited to moving forward 

with the reverse merger and their lockup agreements and/or by preventing Plaintiffs 

from immediately seeking rescission from those agreements had Rothstein Kass 

disclosed that which it knew or should have known at the time 

70. Plaintiffs, to their detriment, relied on Rothstein Kass' nondisclosure in 

moving forward with the reverse merger and their lockup agreements and their failure to 

immediately seek rescission thereafter, had they been privy to the same universe of 

information as that of Rothstein Kass 

71. Plaintiffs were injured and suffered substantial damages as a result of 

acting without the knowledge of the undisclosed facts by moving forward with the 

reverse merger and their lockup agreements and their failure to seek rescission 

thereafter, had they been privy to the same universe of information as that of Rothstein 

Kass. 

COUNT VI 

STATUTORY FRAUD 

72. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

73. Rothstein Kass's unqualified audit opinion of Breitling's financial 

statements resulted in false representations of fact being made to Plaintiffs regarding 

Breitling's financial condition in a transaction involving stock. 

74. Rothstein Kass authorized, approved, and/or ratified Breitling's false 
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representations in the financial statements when it issued an unqualified audit opinion, it 

was done knowing that Plaintiffs would either enter into the reverse merger and lockup 

agreements or fail to seek rescission from those agreements had that information been 

made available immediately ex-post or both. 

75. Plaintiffs reasonably and justifiably relied on the materially false financial 

statements, which were audited by Rothstein Kass when they entered into the reverse 

merger and lockup agreements and when they failed to immediately seek rescission 

from those agreements, had they known what Rothstein Kass knew or should have 

known at the time that Rothstein Kass knew that Breitling's internal controls were far too 

compromised to issue an unqualified audit opinion. Make no mistake about it: when 

Plaintiff executed their lock-up agreements, Rothstein Kass absolutely knew or should 

have known that Breitling's internal controls were far too compromised to continue the 

audit engagement with an eye toward issuing an unqualified opinion, yet Rothstein Kass 

did so in any event-making its conduct independently tortious. 

76. Such reliance caused Plaintiffs to be damaged and harmed. 

77. Further, due to Rothstein Kass' statutory fraud, Plaintiffs are entitled to 

exemplary damages under Section 27.01 (c) of the Texas Business and Commerce 

Code. 

78. Further, due to the Rothstein Kass' statutory fraud, Plaintiffs are entitled to 

reasonable and necessary attorneys' fees, expert witness fees, costs for copies of 

depositions, and costs of court under Section 27.01 (e) of the Texas Business and 

Commerce Code. 
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COUNT VII 

CAP-BUSTERS ON PUNITIVE DAMAGES 

CAP BUSTER 1 OF 2 

Rothstein Kass Committed Commercial Bribery 
And/or Aided and Abetted Commercial Bribery 

TEX. PEN. CODE ANN. § 32.43 (Vernon 2018) 

79. Plaintiffs are entitled to un-capped and unlimited punitive damages 

because Rothstein Kass has committed the felony of commercial bribery and/or aided 

and abetted the felony of commercial bribery committed by Chris Faulkner, which is a 

cap buster on punitive damages. Compare, TEX. PENAL CODE § 32.43 et seq. (Vernon 

2018) (commercial bribery), with, TEX. CIv. PRAG. & REM. CODE § 41.008 (c)(9) (Vernon 

2018) (cap buster of commercial bribery). Texas Penal Code Section 32.43(b) states in 

pertinent part as follows: 

A person who is a fiduciary commits an offense if, without the consent 
of his beneficiary, he intentionally or knowingly solicits, accepts, or 
agrees to accept any benefit from another person on agreement or 
understanding that the benefit will influence the conduct of the fiduciary 
in relation to the affairs of his beneficiary. 

80. Brian Matlock, who was a Rothstein Kass vice-principal and the audit 

partner on the engagements at issue, entered into a plan with Chris Faulkner, who was 

a fiduciary, to commit commercial bribery. To this end, Matlock called Faulkner-shortly 

before the deadline to file the February 14, 2014 financial statements-and demanded 

payment for the audits in exchange for an unqualified audit opinion. At the time of this 

call, Matlock and Rothstein Kass knew of the felonious overselling, he and Rothstein 

Kass knew of the felonious grossly inflated approval for expenditures, he and Rothstein 

Kass knew of the felonious stealing of investor monies and misapplication of fiduciary 
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investor property, and he and Rothstein Kass knew that Faulkner had been charged 

with and assessed deferred adjudication for a cocaine charge in one of the two years 

under audit. Matlock and Rothstein Kass also knew that Breitling was on the brink of 

financial collapse, as he had admitted to Rick Hoover-Breitling's CFO-that Breitling 

was going to be issued a qualified/going concern opinion because an unqualified 

opinion would never pass "QC" or quality control. 

81. In order to secure payment, Matlock acted in a heavy-handed way-

demanding that Chris Faulkner pledge $3 million dollars in order to avoid Breitling being 

issued a qualified/going concern opinion, which would have prevented it from going 

public and would have resulted in the reverse merger transaction being voided. Matlock 

knew or certainly should have known that whatever cash Faulkner had was stolen 

fiduciary property because Rothstein Kass documented the fact that investor monies 

were taken out of segregated accounts-placed in Breitling's operating account-and 

then millions of dollars in payments from this same account were then transferred to 

Faulkner. This telephone call was witnessed by Gil Steedley, who testified that Matlock 

was "jacking him [Faulkner] for his paper." 

82. When deposed, Matlock admitted or certainly implied that he believed that 

Faulkner personally paid all of part of the audit fees. Upon information and belief, 

Plaintiff believes that Matlock may have taken under-the-table money from Chris 

Faulkner in exchange for the clean audit opinion. Matlock authored so much of the 

financial statements at issue that he was, according to Rick Hoover, ostensibly auditing 

his own work and Rothstein Kass's independence was compromised. Rothstein Kass 

authorized, approved, and ratified Matlock's conduct. Matlock is a Vice-Principal under 
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Hammerly Oaks. In other words, Matlock is and was Rothstein Kass itself during these 

audits. In fact, Rothstein Kass even chose Brian Matlock to be one of its corporate 

representatives in this case. Moreover, Matlock and Rothstein Kass are all so 

intertwined that Matlock and Rothstein Kass are even represented by the same law 

firm(s)-underscoring the point that Rothstein Kass continues to ratify Matlock's 

misconduct. Rothstein Kass and Matlock committed the felony of commercial bribery 

and/or aided and abetted the commission of commercial bribery by Chris Faulkner 

and/or both. 

83. Plaintiffs are entitled to unlimited and uncapped punitive damages. 

CAP BUSTER 2 OF 2 

Securing the Execution of Documents by Deception & 
Conspiracy to Execute Documents by Deception 

TEX. PEN. CODE ANN. § 32.46 (Vernon 2018) 

84. Plaintiffs are entitled to un-capped and unlimited punitive damages 

because Rothstein Kass has committed the felony of aiding and abetting Breitling 

management and officer's having secured the execution of documents by deception. 

See TEX. PENAL CODE § 32.46 et seq. (Vernon 2014 ). (Aiding and abetting) the securing 

of the execution of documents by deception is a cap buster on punitive damages. See 

TEX. CIv. PRAG. & REM. CODE§ 41.008(c)(11) (Vernon 2014). Rothstein Kass helped 

draft the very asset purchase agreement Plaintiffs and Breitling would ultimately 

execute. In fact, months before Plaintiffs even saw the asset purchase agreement 

Rothstein Kass's New York based mergers and acquisition team was making edits to 

the draft and feeding those edits to Jeremy Wagers-Breitling's General Counsel. And, 

no later than December of 2013-Rothstein Kass had already documented all of the 
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illegal acts identified by the FBI and the U.S. Attorney's Office, which led to the 

indictment of Chris Faulkner and Faulkner's admissions that he committed numerous 

felonies. Yet armed with information that anyone would recognize to be a fraud

Rothstein Kass furthered the fraud and aided and abetted Breitling's management and 

officers' ability to secure the execution of the merger documents with Plaintiffs by 

deception; and furthermore, Rothstein Kass participated, abetted, conspired, comforted, 

approved, authorized, and certainly ratified all of these felonious acts, which result in 

uncapped and unlimited punitive damages. Rothstein Kass also drafted much of the 8K 

that was fraudulently filed with the SEC in February of 2014. 

CONDITIONS PRECEDENT 

85. All conditions precedent to Plaintiffs' right to recover have been 

performed, have occurred, or have been excused. 

TOLLING OF LIMITATIONS/DISCOVERY RULE/ 
FRAUDULENT CONCEALMENT BY ROTHSTEIN KASS 

86. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

87. Based on the facts detailed above, the applicable statute of limitations for 

the causes of action asserted by Plaintiffs are tolled by the fraudulent concealment and 

discovery rules. Plaintiffs hereby invoke the discovery rule. Plaintiffs hereby invoke the 

discovery rule and the doctrine of fraudulent concealment. Plaintiffs would show that, in 

2014-2015, Defendant had knowledge of Breitling's underlying torts and criminal 

misconduct; it used deception to hide that knowledge; and Plaintiffs reasonably relied 

on the fact that Defendant had acted within the standard of care during the relevant time 

period. 
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88. Here, the fraudulent concealment is particularly egregious because in 

2015, Stephen Plumb asked for Rothstein Kass's workpapers. Yet, Rothstein Kass, 

through its lawyers, refused to produce the workpapers to Mr. Plumb. Mr. Plumb is a 

CPA and he was a shareholder at that time with Breitling; therefore, as a shareholder of 

Breitling, and given that Rothstein Kass was in privity of contract with Breitling, it had an 

obligation to produce those workpapers. Had those workpapers been produced in 2015 

to Mr. Plumb, Plaintiffs could have discovered the fraud, which Defendant knew about, 

covered up, and actually made worse by issuing an unqualified audit opinion. Such 

concealment is a perfect defense to Defendant's wrongful assertion of limitations. 

ATTORNEYS' FEES 

89. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

90. Plaintiffs seek as damages their reasonable and necessary attorneys' fees 

pursuant to Section 27.01 (e) of the Texas Business and Commerce Code. 

UNCAPPED EXEMPLARY DAMAGES 

91. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

92. Plaintiffs seek exemplary damages from the Defendants under Chapters 

27 and 41 of the Texas Civil Practice & Remedies Code. 

ACTUAL, SPECIAL, AND CONSEQUENTIAL DAMAGES, 

93. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

94. As a result of Defendants' wrongful acts and omissions, Plaintiffs have 
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suffered actual damages in the lost value of their shares, which are millions of dollars. 

95. As a result of Defendants' wrongful acts or omissions, Plaintiffs seek 

actual damages, special damages, consequential damages, and exemplary damages in 

an amount not less than the maximum amount permitted by applicable law based on the 

allegation of actual damages above. Under general principles of equity, Plaintiffs are 

entitled to recover pre- and post-judgment interest, at the statutory rate or at such other 

rate as is set by this Court. Johnson & Higgins of Texas, Inc. v. Kenneco Energy, Inc., 

962 S.W.2d 507 (Tex. 1998). 

RESPONDEAT SUPER/OR/AGENCYNICE PRINCIPAL 

96. Plaintiffs would show that, at all relevant times, Brian Matlock, Michael 

Nymeyer, Bertrand Maimo, and any other such auditors were employees in the course 

and scope of their employment for Rothstein Kass and/or agents of Rothstein Kass 

acting in the course and scope of such agency and in furtherance of Rothstein Kass's 

business. Plaintiffs would further show that Brian Matlock was a Vice Principal of 

Rothstein Kass as he was a supervisor with managerial authority and, in fact, he was 

the audit partner in charge of this engagement agreement. Rothstein Kass authorized, 

approved, and/or ratified Matlock's conduct. 

JURY DEMAND 

97. Pursuant to TEX. R. CIv. P. 216(a), Plaintiffs respectfully demand a trial by 

jury and submits the appropriate fee herewith. 
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WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully pray that 

Defendant Rothstein, Kass & Company, PLLC be cited to appear, and that Plaintiffs 

have judgment against Defendant for, inter a/ia: 

1. actual damages, special damages, and consequential damages; 

2. uncapped and unlimited exemplary damages; 

3. attorneys' fees; 

4. costs of suit; 

5. pre-judgment interest at the maximum rate permitted by law; 

6. post-judgment interest at the maximum rate permitted by law; and 

7. all such other and further relief, both general and special, at law or in 

equity, to which Plaintiffs may be entitled. 

PLAINTIFFS' NINTH AMENDED PETITION Page 30 

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 102 of 184   PageID 14544Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 102 of 184   PageID 14544



101

Respectfully Submitted, 

BRIAN LAUTEN, P .C. 

Brian P. Lauten 
State Bar No. 24031603 
blauten@brian lauten .com 
3811 Turtle Creek Blvd., Ste. 1450 
Dallas, Texas 75219 
(214) 414-0996 telephone 
(214) 744-3015 facsimile 

ATTORNEYS FOR PLAINTIFFS 
JINSUN, L.L.C., SILVER STAR 
HOLDINGS TRUST, KM CASEY 
NO. 1, LTD., TPH HOLDINGS, L.L.C., 
VERTICAL HOLDINGS, L.L.C., 
STEVEN PLUMB, AND J. LEONARD 
IVINS 

CERTIFICATE OF SERVICE 

In accordance with Rule 21 a of the Texas Rules of Civil Procedure, the 
undersigned certifies that a true and correct copy of the foregoing instrument has been 
served upon all counsel of record via the ECF case manager system on September 20, 
2019. 

PLAINTIFFS' NINTH AMENDED PETITION 

BRIAN P. LAUTEN 
COUNSEL FOR PLAINTIFFS 
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ASSET PURCHASE AGREEMENT

By and Among

BERING EXPLORATION, INC.

BREITLING OIL AND GAS CORPORATION

and

BREITLING ROYALTIES CORPORATION

Dated December 9, 2013

EXHIBIT
     E102
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement”) dated December 9, 2013, is by and
between Bering Exploration, Inc., a Nevada corporation (the “Company”), Breitling Oil and Gas
Corporation, a Texas corporation (“O&G”), and Breitling Royalties Corporation, a Texas
corporation (“Royalties” and, collectively with O&G, “Breitling”).

WHEREAS, pursuant to this Agreement, Breitling will sell all of its assets to the
Company in exchange for common stock, par value $0.001 per share, of the Company (the
“Common Shares”), and the assumption of all of Breitling’s liabilities;

WHEREAS, the board of directors of the Company deems it advisable and in the best
interests of the Company and its stockholders that the transactions contemplated by this
Agreement be consummated upon the terms and subject to the conditions set forth herein, and
such board of directors has approved this Agreement;

WHEREAS, the board of directors of Breitling deems it advisable and in the best
interests of Breitling and its stockholders that the transactions contemplated by this Agreement
be consummated as contemplated by this Agreement, and such board of directors has approved
this Agreement;

NOW, THEREFORE, in consideration of the premises and the representations,
warranties and agreements contained herein, the parties hereto agree as follows:

ARTICLE I
THE PURCHASE AND SALE

Section 1.1 The Purchase and Sale. On the terms and subject to the conditions set
forth in this Agreement, at the Closing, the Company shall purchase, acquire and accept from
Breitling (the “Sale”), and Breitling shall sell, transfer, assign, convey and deliver to the
Company all right, title and interest in, to and under the Purchased Assets. The “Purchased
Assets” shall mean all of the business, assets, properties, contractual rights, goodwill, going
concern value, rights and claims of Breitling related to or used in Breitling’s business (the
“Business”) (other than the Excluded Assets), wherever situated and of whatever kind and
nature, real or personal, tangible or intangible, whether or not reflected on the books and records
of Breitling, including each of the following assets:

(a) Breitling’s “Oil and Gas Interests,” defined as all right, title and interest
in and to the following: (a) all oil and gas leases and mineral interests, including all leasehold
estates, working interests, royalty interests, overriding royalty interests, net profits interests or
similar interests (collectively, the “Oil and Gas Leases”) and the lands covered thereby or lands
pooled or unitized therewith and all lands covered by such leases and interests (the “Lands”); (b)
the oil, gas, casinghead gas, coal bed methane, condensate and other gaseous and liquid
hydrocarbons or any combination thereof, sulphur extracted from hydrocarbons and all other
lease substances (“Hydrocarbons”) under the Oil and Gas Leases and that may be produced and
saved under or otherwise be allocated or attributed to the Oil and Gas Leases; (c) the oil, gas,
water or injection wells located on the Lands, whether producing, shut-in or temporarily
abandoned, including all of the personal property, equipment, fixtures and improvements used in
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connection therewith; (d) the unitization, pooling and communitization agreements, declarations,
orders and the units created thereby relating to the properties and interests described in clauses
(a) through (c) or to the production, gathering, treatment, processing, storage, sale, disposal and
other handling of Hydrocarbons, if any, attributable to said properties and interests; (e) all
equipment, machinery, fixtures and other tangible personal property and improvements located
on or used or held for use in connection with the operation of the interests described in clauses
(a) through (d) or the production, gathering, treatment, processing, storage, sale, disposal and
other handling of Hydrocarbons attributable thereto, including any wells, tanks, boilers,
buildings, fixtures, injection facilities, saltwater disposal facilities, compression facilities,
pumping units and engines, platforms, flow lines, pipelines, gathering systems, gas and oil
treating facilities, machinery, power lines, telephone and telegraph lines, roads and other
appurtenances, improvements and facilities (all of the foregoing, collectively “Oil and Gas
Equipment”); (f) all surface leases, permits, rights-of-way, licenses, easements and other surface
rights agreements used in connection with the production, gathering, treatment, processing,
storage, sale, disposal and other handling of Hydrocarbons or produced water from the interests
described in clauses (a) through (e) (collectively, the “Surface Contracts”); (g) all existing
contracts and effective sales, futures, hedge, swap, collar, put, call, floor, cap, option or other
contracts, purchase contracts, operating agreements, exploration agreements, development
agreements, balancing agreements, farmout agreements, service agreements, transportation,
processing, treatment or gathering agreements, equipment leases and other contracts, agreements
and instruments, in each case insofar as they directly relate to the properties and interests
described in clauses (a) through (f) (collectively, the “Oil and Gas Contracts”); and (h)
originals, to the extent available, or copies of all the files, records, and data relating to the items
described in clauses (a) through (g) above, which records shall include, without limitation: lease
records; well records; division order records; well files; title records (including abstracts of title,
title opinions and memoranda, and title curative documents); engineering records; geological and
geophysical data (including seismic data) and all technical evaluations, interpretive data and
technical data and information relating to the Business; correspondence; electronic data files (if
any); maps; production records; electric logs; core data; pressure data; decline curves and
graphical production curves; reserve reports; appraisals and accounting and Tax records
(collectively, the “Oil and Gas Records”);

(b) all accounts receivable of Breitling;

(c) all inventory and supplies used or intended to be used in connection with
the Business, including office supplies, packaging and related materials;

(d) all rights of Breitling under each parcel of real property and interests in
real property leased by Breitling other than the Oil and Gas Leases (“Real Property Lease”),
together with all improvements, fixtures and other appurtenances thereto and rights in respect
thereof;

(e) each contract, agreement, indenture, note, bond, mortgage, loan,
instrument, lease, license, commitment or other arrangement, understanding, undertaking,
commitment or obligation, whether written or oral (“Contract”) not included in (a) above;
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(f) all right, title and interest in or relating to Breitling’s intellectual property,
whether protected, created or arising under the laws of the United States or any other
jurisdiction, including: (i) patents and applications therefor, including continuations, divisionals,
and continuations-in-part thereof and patents issuing thereon, along with all reissues,
reexaminations and extensions thereof (collectively, “Patents”); (ii) trademarks, service marks,
trade names, service names, brand names, trade dress rights, corporate names, trade styles, logos
and other source or business identifiers and general intangibles of a like nature, together with the
goodwill associated with any of the foregoing, along with all applications, registrations, renewals
and extensions thereof (collectively, “Marks”); (iii) Internet domain names; (iv) copyrights and
mask work, database and design rights, whether or not registered or published, all registrations
and recordations thereof and all applications in connection therewith, along with all reversions,
extensions and renewals thereof (collectively, “Copyrights”); (iv) trade secrets and other
proprietary confidential information (“Trade Secrets”); and (v) Contracts granting any right
relating to or under the foregoing (collectively, “Intellectual Property”);

(g) all files, documents, instruments, papers, books, reports, records, tapes,
microfilms, photographs, letters, budgets, forecasts, ledgers, journals, title policies, lists of past,
present and/or prospective customers, supplier lists, regulatory filings, operating data and plans,
technical documentation (design specifications, functional requirements, operating instructions,
logic manuals, flow charts, etc.), user documentation (installation guides, user manuals, training
materials, release notes, working papers, etc.), marketing documentation (sales brochures, flyers,
pamphlets, web pages, etc.), and other similar materials related to the Business, in each case
whether or not in electronic form (“Documents”);

(h) all approvals, authorizations, consents, licenses, registrations, variances,
permits or certificates granted by or obtained from any supranational, national, state, municipal,
local or foreign government, any instrumentality, subdivision, court, administrative agency or
commission thereof or other governmental authority (“Governmental Authority”), and
applications therefor and renewals thereof (“Permits”) used by Breitling and all rights, and
incidents of interest therein;

(i) all rights of Breitling under non-disclosure or confidentiality, non-
compete, non-solicitation agreements, assignment agreements or similar agreements with former
employees, employees and agents of Breitling or with third parties;

(j) all rights of Breitling under or pursuant to all warranties, representations
and guarantees made by suppliers, manufacturers and contractors;

(k) all insurance policies, and third-party property and casualty insurance
proceeds, and all rights to third-party property and casualty insurance proceeds;

(l) all claims, counterclaims, causes of action, rights or recourse of Breitling
against third parties, whether choate or inchoate, known or unknown, contingent or non-
contingent;

(m) all of the outstanding equity interests in Breitling Energy Companies, Inc.,
a Texas corporation (“Energy”);
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(n) all goodwill and other intangible assets associated with the Business,
including the goodwill associated with the Intellectual Property.

Breitling and the Company recognize that Breitling owns “of record” Oil and Gas Interests that
are beneficially owned by clients of Breitling and that, in connection with the Transaction, record
ownership, but not beneficial ownership, of those Oil and Gas Interests will be transferred to the
Company. Nothing in this transfer of record ownership is intended to diminish or enhance the
obligations of those clients under the Contracts for any liabilities that may have arisen with
respect to their beneficial ownership of those Oil and Gas Interests prior to the date hereof.
Following the date hereof, either Breitling or the Company may seek all possible remedies to
enforce such clients’ obligations under such Contracts to the extent that those liabilities arose out
of actions occurring prior to the date hereof, but only the Company may seek all possible
remedies to enforce such clients’ obligations for liabilities that arise after the date of this
Agreement.

Section 1.2 Excluded Assets. Nothing herein contained shall be deemed to sell,
transfer, assign or convey the Excluded Assets to the Company, and Breitling shall retain all
right, title and interest to, in and under the Excluded Assets. The “Excluded Assets” shall mean
each of the following assets:

(a) all minute books, organizational documents, stock registers and such other
books and records of Breitling as they pertain to the ownership, organization or existence of
Breitling and duplicate copies of such records as are necessary to enable Breitling to file tax
returns and reports; and

(b) all tangible personal property used or intended to be used in connection
with the Business, including all furniture, fixtures, furnishings, machinery, tools, tooling,
equipment, vehicles, rolling stock, leasehold improvements, supplies and other tangible personal
property of every kind owned, leased or used by Breitling in the conduct of the Business
(wherever located, including customer locations), including all artwork, hardware and telephone
lines and numbers, together with any maintenance records and other documents relating thereto,
other than the Oil and Gas Equipment (the “Furniture and Equipment”);

(c) all cash and bank deposits as reflected in bank statements, money market
account balances, and certificates of deposit, all deposit accounts or safe deposit boxes with a
bank or other institution, cash deposits (including customer deposits and security for rent,
electricity, telephone or otherwise), claims for refunds, prepaid charges and expenses, including
any prepaid rent, rights of offset in respect thereof and all retentions or holdbacks of Breitling, in
each case to the extent that such amounts exceed $5,000,000 in the aggregate;

(d) Lease with 1910 Pacific, LP dated July 11, 2012, regarding the office
space at 1910 Pacific Avenue, 7th Floor, Dallas, Texas 75201; and

(e) Any consulting contract or agreement with Breitling’s independent
contractors.
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Section 1.3 Assumption of Liabilities. On the terms and subject to the conditions set
forth in this Agreement, at the Closing, the Company shall assume, effective as of the Closing,
only the following liabilities of Breitling (collectively, the “Assumed Liabilities”):

(a) all duties and obligations of Breitling under the Contracts included in the
Purchased Assets (“Purchased Contracts”) that arise out of or relate to the period from and
after the Closing Date;

(b) all real property taxes, personal property taxes, or ad valorem obligations
and similar recurring taxes and fees on the Purchased Assets for taxable periods beginning
before, and ending after, the Closing Date;

(c) any and all sales, use, stamp, documentary, filing, recording, transfer, real
estate transfer, stock transfer, gross receipts, registration, duty, securities transactions or similar
fees or taxes or governmental charges (together with any interest or penalty, addition to tax or
additional amount imposed) as levied by any Taxing Authority in connection with the
Transactions (collectively, “Transfer Taxes”), regardless of the Person liable for such Transfer
Taxes under applicable law;

(d) all trade accounts payable of Breitling incurred in the ordinary course of
business; and

(e) all of the fees and expenses of Breitling payable in connection with the
Transactions.

Section 1.4 Excluded Liabilities. Notwithstanding any provision herein to the
contrary, the Company shall not assume, succeed to, be liable for, be subject to, or be obligated
for, nor shall the Purchased Assets be subject to, any Excluded Liabilities. Breitling shall timely
perform, satisfy and discharge in accordance with their respective terms all Excluded Liabilities.
“Excluded Liabilities” shall mean all Liabilities of Breitling arising out of, relating to or
otherwise in respect of the Business on or before the Closing Date other than the Assumed
Liabilities, including but not limited to, the following:

(a) Any debt (including Indebtedness), loss, damage, adverse claim, fine,
penalty, liability or obligation (whether direct or indirect, known or unknown, asserted or
unasserted, absolute or contingent, accrued or unaccrued, matured or unmatured, determined or
determinable, disputed or undisputed, liquidated or unliquidated, or due or to become due, and
whether in contract, tort, strict liability or otherwise), and including all costs and expenses
relating thereto (including all fees, disbursements and expenses of legal counsel, experts,
engineers and consultants and costs of investigation) (“Liability”) of Breitling for, arising from
or relating to any and all Taxes of Breitling, except for Taxes included in the Assumed
Liabilities;

(b) Any Liability of Breitling under, arising from or relating to any
Indebtedness of any Person (“Indebtedness” of any Person means (i) the principal, accreted
value, accrued and unpaid interest, prepayment and redemption premiums or penalties (if any),
unpaid fees or expenses and other monetary obligations in respect of (A) indebtedness of such
Person for money borrowed and (B) indebtedness evidenced by notes, debentures, bonds or other
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similar instruments for the payment of which such Person is responsible or liable; (ii) all
obligations of such Person issued or assumed as the deferred purchase price of property, all
conditional sale obligations of such Person and all obligations of such Person under any title
retention agreement (but excluding trade accounts payable and other accrued current liabilities
arising in the Ordinary Course of Business, other than the current liability portion of any
indebtedness for borrowed money); (iii) all obligations of such Person under leases required to
be capitalized in accordance with GAAP; (iv) all obligations of such Person for the
reimbursement of any obligor on any letter of credit, banker’s acceptance or similar credit
transaction; (v) all obligations of such Person under interest rate or currency swap transactions
(valued at the termination value thereof); (vi) the liquidation value, accrued and unpaid
dividends; prepayment or redemption premiums and penalties (if any), unpaid fees or expenses
and other monetary obligations in respect of any redeemable preferred stock (or other equity) of
such Person; (vii) all obligations of the type referred to in clauses (i) through (vi) of any Persons
for the payment of which such Person is responsible or liable, directly or indirectly, as obligor,
guarantor, surety or otherwise, including guarantees of such obligations; and (viii) all obligations
of the type referred to in clauses (i) through (vii) of other Persons secured by (or for which the
holder of such obligations has an existing right, contingent or otherwise, to be secured by) any
lien, mortgage, pledge, security interest, encumbrance, claim or charge of any kind (collectively,
“Lien”) on any property or asset of such Person (whether or not such obligation is assumed by
such Person));

(c) Any Liability of Breitling (including indemnification and other contingent
obligations) arising from or relating to acts, events or omissions by any Person or circumstances
or conditions existing at or prior to the Closing Date;

(d) Any Liability of Breitling arising out of any violation by Breitling of, or
default by Breitling under, any law prior to the Closing Date, or any remedial obligation under
any law;

(e) Any Liability of Breitling to any employee, agent, officer, director,
consultant, contractor or other Person as to any (i) salary, bonus, commission, overtime,
severance or other termination pay or benefits or other compensation, (ii) benefits arising out of
or in connection with any Breitling Benefit Plan, including but not limited to, liabilities or
obligations for medical, dental, vision, travel, accident, accidental death or dismemberment and
life insurance expenses and employee post-retirement life insurance or health care benefits
(irrespective of the time at which claims are presented) or (iii) any claim for wrongful discharge,
breach of contract, unfair labor practice, employment discrimination, unemployment
compensation, workers’ compensation or any other claim relating to the terms and conditions of
employment that relate to the period on or before the Closing Date, irrespective of whether such
claims are made prior to or after the Closing Date;

(f) all Liabilities (including those arising under Environmental Law), to the
extent arising out of or otherwise related to (i) the ownership or operation by Breitling of (A) the
Purchased Assets on or prior to the Closing Date (including any noncompliance with
Environmental Laws) or (B) the Excluded Assets or any other real property formerly owned,
operated, leased or otherwise used by Breitling, (ii) any Release or continuing Release (if first
existing as of or first occurring prior to the Closing) of any Hazardous Material, regardless of by
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whom, or (iii) from the offsite transportation, storage disposal, treatment or recycling of
Hazardous Material generated by and taken offsite by or on behalf of Breitling prior to and
through the Closing Date;

(g) all Liabilities for Breitling’s performance of the Purchased Contracts prior
to the Closing Date and Liabilities in respect of any breach by or default of Breitling accruing
under such Purchased Contracts with respect to, or relating to, any period prior to the Closing
Date, or based upon, relating to or arising out of events, actions, or failures to act prior to the
Closing Date;

(h) all Liabilities in respect of any pending or threatened judicial,
administrative or arbitral action, suit, mediation, investigation, inquiry, proceeding or claim
(including any counterclaim) by or before a Governmental Authority (“Legal Proceeding”), or
any claim arising out of, relating to or otherwise in respect of (i) the Business accruing with
respect to, or relating to, any period prior to the Closing Date or based upon, relating to or arising
out of events, actions, or failures to act prior to the Closing Date, or (ii) any Excluded Asset;

(i) any Liability arising from or related to any event, condition, circumstance,
activity, practice, incident, action, omission, negligence, fault or plan initially existing or
occurring (or alleged to have occurred) prior to the Closing relating to or involving in any way
Breitling or the Business, including any pending or threatened (at any time prior to Closing)
Legal Proceeding involving Breitling or the Business and relating to any such event, condition,
circumstance, activity, practice, incident, action, omission or plan (whether or not any such
event, condition, circumstance, act, practice, incident, action, omission, negligence, fault, plan or
Legal Proceeding has been disclosed on any disclosure schedule or otherwise to the Company).

Section 1.5 Further Conveyance and Assumptions; Consents of Third Parties.

(a) From time to time following the Closing, Breitling and the Company shall
execute, acknowledge and deliver all such further conveyances, notices, assumptions, releases
and aquittances and such other instruments, and shall take such further actions, as may be
necessary or appropriate to assure fully to the Company and its respective successors or assigns,
all of the properties, rights, titles, interests, estates, remedies, powers and privileges intended to
be conveyed to the Company under this Agreement and the Ancillary Agreements and to assure
fully to Breitling its successors and assigns, the assumption of the liabilities and obligations
intended to be assumed by the Company under this Agreement and the Ancillary Agreements,
and to otherwise make effective the Transactions.

(b) Nothing in this Agreement nor the consummation of the Transactions shall
be construed as an attempt or agreement to assign any Purchased Asset, including any Contract,
Permit, certificate, approval, authorization or other right, which by its terms or by law is
nonassignable without the consent of a Person or is cancelable by a Person in the event of an
assignment (“Nonassignable Assets”) unless and until such consent shall have been obtained.
Breitling shall use its best efforts to cooperate with the Company at its request in endeavoring to
obtain such consents promptly. In the event consents to the assignment thereof cannot be
obtained, such Nonassignable Assets shall be held, as of and from the Closing Date, by Breitling
in trust for the Company and the covenants and obligations thereunder shall be performed by the
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Company in Breitling’s name and all benefits and obligations existing thereunder shall be for the
Company’s account. Breitling shall take or cause to be taken at Breitling’s expense such actions
in its name or otherwise as the Company may reasonably request so as to provide the Company
with the benefits of the Nonassignable Assets and to effect collection of money or other
consideration that becomes due and payable under the Nonassignable Assets, and Breitling shall
promptly pay over to the Company all money or other consideration received by it in respect of
all Nonassignable Assets. As of and from the Closing Date, Breitling authorizes the Company, to
perform all the obligations and receive all the benefits of Breitling under the Nonassignable
Assets and appoints the Company its attorney-in-fact to act in its name on its behalf with respect
thereto.

Section 1.6 Purchase Price. The purchase price for the Purchased Assets will be
461,863,084 fully paid and nonassessable Common Shares (the “Stock Consideration”) and the
assumption of the Assumed Liabilities set forth in Section 1.3 (collectively, the “Purchase
Price”). The Stock Consideration will be allocated 92,372,617 Common Shares to O&G and
369,490,467 Common Shares to Royalties.

Section 1.7 Stock Options; Restricted Stock. All outstanding unvested Common
Share awards, Common Shares or phantom share awards outstanding under the Company’s
compensation plans have vested.

Section 1.8 Closing.

(a) The closing (the “Closing”) of the Sale and the other transactions
contemplated by this Agreement (collectively, the “Transactions”) shall take place immediately
upon the execution of this Agreement and the simultaneous delivery of the closing deliveries set
forth below (the “Closing Date”), at the offices of Haynes and Boone, LLP, 1221 McKinney
Street, Houston, Texas 77010. At Closing, the following events shall occur, each being a
condition precedent to the others and each being deemed to have occurred simultaneously with
the others:

(b) Breitling and the Company shall execute, acknowledge and deliver to the
Company (i) an Assignment, Bill of Sale and Conveyance of the Purchased Assets substantially
in the form of Exhibit A (the “Assignment”) with a special warranty of title by, through and
under Breitling but not otherwise and with no warranties, express or implied, as to the personal
property, fixtures or condition of the Purchased Assets which are conveyed “as is, where is,” (ii)
Breitling shall agree to deliver all required change of operator forms and notices and (iii) such
other assignments, bills of sale, certificates of title or deeds necessary to transfer the Purchased
Assets to the Company including, without limitation, federal and state forms of assignment;

(c) The Company shall cause shares representing the Stock Consideration to
be issued to Breitling;

(d) Breitling shall execute, acknowledge and deliver transfer orders or letters
in lieu thereof notifying all purchasers of production of the change in ownership of the Purchased
Assets and directing all purchasers of production to make payment to the Company of proceeds
attributable to production from the Purchased Assets;
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(e) Breitling shall execute and deliver to the Company an affidavit of non-
foreign status and no requirement for withholding under Section 1445 of the Internal Revenue
Code of 1986, as amended (the “Code”);

(f) The Company shall deliver a Non-Transfer Agreement in the Form of
Exhibit B executed by each of the stockholders of the Company listed on Section 1.8(f) of the
Company’s Disclosure Schedule;

(g) The Company shall have delivered Resignations in the Form of Exhibit C
for each officer and director of the Company and its subsidiaries (subject to Section 4.5) and
shall have appointed the persons listed on Section 1.8(g) of the Breitling Disclosure Schedule as
the officers of the Company and its subsidiaries;

(h) Each executive officer and director of the Company shall execute and
deliver to Breitling a Termination Agreement and Release in the form attached hereto as Exhibit
D;

(i) Breitling shall deliver a Non-Transfer Agreement in the Form of Exhibit
E executed by Breitling;

(j) Each stockholder of the Company executing a Non-Transfer Agreement
shall also execute and deliver to Breitling a Release in the form attached hereto as Exhibit F;

(k) Breitling shall have acquired all of the outstanding equity interests in
Energy, and Royalties shall have transferred all of its interests in Breitling Royalty Funds, LLC,
a Texas limited liability company, and Breitling Energy Advisors, LLC, a Texas limited liability
company, to Energy;

(l) Breitling shall have received evidence that all of the Company’s
convertible debt outstanding has been converted into Common Shares;

(m) Breitling shall have received evidence from the Company’s transfer agent
that, following the conversion of the Company’s convertible debt, that the number of fully
diluted Common Shares is 37,928,208, which shall include the return to the Company for
cancellation of 10,016,200 Common Shares issued to Mr. Ivins and 5,500,000 Common Shares
issued to Mr. Plumb.

(n) The Company shall deliver to Breitling an agreement rescinding all of the
agreements contained in the Global Release and Indemnification Agreement by and among the
Company, Kevan Casey, Far East Strategies, LLC and Jinsun, LLC dated March 27, 2013; and

(o) Breitling and the Company shall take such other actions and deliver such
other documents as are contemplated by this Agreement.
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ARTICLE II

REPRESENTATIONS AND WARRANTIES OF BREITLING

Breitling represents and warrants to the Company as follows:

Section 2.1 Organization and Qualification.

(a) Each of O&G and Royalties is a corporation duly organized, validly
existing and in good standing under the laws of the state of Texas, is duly qualified to do
business as a foreign corporation and is in good standing in the jurisdictions set forth in Section
2.1(a) of the disclosure letter delivered by Breitling to the Company contemporaneously with the
execution hereof (the “Breitling Disclosure Schedule”), which includes each jurisdiction in
which the character of O&G’s or Royalties’ properties or the nature of its Business makes such
qualification necessary, except in jurisdictions, if any, where the failure to be so qualified would
not result in a Breitling Material Adverse Effect. Each of O&G and Royalties has all requisite
corporate power and authority to own, use or lease its properties and to carry on its Business as it
is now being conducted. Breitling has made available to the Company a complete and correct
copy of all of O&G’s and Royalties’ organizational documents, each as amended to date, and
Breitling’s organizational documents as made available are in full force and effect. Neither O&G
or Royalties is in default in any respect in the performance, observation or fulfillment of any
provision of its organizational documents.

(b) Except as set forth on Section 2.1(b) of the Breitling Disclosure
Schedules, neither O&G or Royalties has any Subsidiaries or beneficially owns or controls,
directly or indirectly, 5% or more of any class of equity or similar securities of any corporation
or other organization, whether incorporated or unincorporated.

(c) For purposes of this Agreement, (i) a “Breitling Material Adverse
Effect” means any event, circumstance, condition, development or occurrence causing, resulting
in or having (or with the passage of time would cause, result in or have) a material adverse effect
on the financial condition, Business, assets, properties or results of operations of Breitling;
provided that in no event shall any of the following be deemed to constitute or be taken into
account in determining a Breitling Material Adverse Effect: any event, circumstance, change or
effect that results from (A) changes affecting the economy generally, (B) changes in the market
price or futures price of oil or natural gas, (C) (1) any public announcement prior to the date of
this Agreement of discussions among the parties hereto regarding the Transactions, (2) the
announcement of this Agreement, (3) the pendency of the consummation of the Transactions, or
(4) any Legal Proceeding arising out of or in connection with this Agreement or the
Transactions, (D) compliance with the terms of this Agreement, (E) any generally applicable
change in applicable law or GAAP or interpretation of any thereof, (F) actions or inactions
specifically permitted by a prior written waiver by the Company of performance by Breitling of
any of its obligations under this Agreement, (G) any outbreak or escalation of hostilities
(including, without limitation, any declaration of war by the U.S. Congress) or acts of terrorism,
(H) the termination after the date of this Agreement of any employee’s or independent
contractor’s employment by, or independent contractor relationship with, Breitling, or any notice
thereof, other than as a result of any breach by Breitling of the terms of this Agreement, (I) (1)
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the taking of any action outside the ordinary course of business required by this Agreement or (2)
the failure to take any action prohibited by this Agreement, (J) the failure of Breitling to obtain
any consent, approval, action, authorization or permit of any third party set forth in Section
2.3(b) of the Breitling Disclosure Schedule arising out of or in connection with this Agreement
or the Transactions or (K) any expenses incurred in connection with the negotiation,
documentation and execution of this Agreement, and the consummation of the Transactions,
including, as a result of Breitling’s entry into, and the payment of any amounts due to, or the
provision of any other benefits (including benefits relating to acceleration of stock options) to,
any officers or employees under employment contracts, non-competition agreements, employee
benefit plans, severance, bonus or retention arrangements or other arrangements in existence as
of the date of this Agreement or as disclosed in this Agreement, provided that if any of the
foregoing clauses (A) through (K) constitutes a breach of any representation, warranty, covenant
or agreement set forth in this Agreement, such occurrence (other than as described in the
foregoing clauses (F), (I) or (K)) may be taken into account in the determination of a Breitling
Material Adverse Effect; and (ii) “Subsidiary” means, with respect to any natural person
corporation, company, limited or general partnership, joint stock company, joint venture,
association, limited liability company, trust, bank, trust company, business trust or other entity or
organization (a “Person”), of which (x) at least a majority of the securities or other interests
having by their terms voting power to elect a majority of the board of directors or others
performing similar functions with respect to such corporation or other organization is directly or
indirectly beneficially owned or controlled by such party or by any one or more of its
Subsidiaries, or by such party and one or more of its Subsidiaries, or (y) such party or any
Subsidiary of such party is a general partner of a partnership or a manager of a limited liability
company.

Section 2.2 Authority. Each of O&G and Royalties has full corporate power and
authority to execute and deliver this Agreement and any ancillary agreements hereto to either of
them is or will be a party (the “Ancillary Agreements”) and to consummate the Transactions.
The execution, delivery and performance of this Agreement and the Ancillary Agreements to
which O&G or Royalties is or will be a party and the consummation of the Transactions have
been duly and validly authorized by each such party’s board of directors and stockholders, and
no other corporate proceedings on the part of either such party are necessary to authorize this
Agreement and the Ancillary Agreements to which such party is or will be a party or to
consummate the Transactions. This Agreement has been, and the Ancillary Agreements to which
O&G or Royalties is or will be a party are, or upon execution will be, duly and validly executed
and delivered by O&G and Royalties and, assuming the due authorization, execution and
delivery hereof and thereof by the other parties hereto and thereto, constitutes, or upon execution
will constitute, valid and binding obligations of O&G and Royalties enforceable against O&G
and Royalties in accordance with their respective terms, except as such enforceability may be
subject to the effects of bankruptcy, insolvency, reorganization, moratorium and other laws
relating to or affecting the rights of creditors and of general principles of equity (the
“Enforceability Exception”).

Section 2.3 Consents and Approvals; No Violation. The execution and delivery of
this Agreement and the Ancillary Agreements, the consummation of the Transactions and the
performance by Breitling of its obligations hereunder and thereunder will not:
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(a) conflict with any provision of O&G’s or Royalties’s organizational
documents;

(b) except as set forth in Section 2.3(b) of the Breitling Disclosure Schedule,
require any consent, waiver, approval, order, authorization or permit of, or registration, filing
with or notification to, (i) any Governmental Authority, except for applicable requirements of the
Securities Act of 1933, as amended (the “Securities Act”), the Securities Exchange Act of 1934,
as amended (the “Exchange Act”), state laws relating to takeovers, if applicable, state securities
or blue sky laws, except for approvals that are ministerial in nature and are customarily obtained
from Governmental Authorities after the Closing in connection with transactions of the same
nature as are contemplated hereby (“Customary Post-Closing Consents”), or (ii) any third party
other than a Governmental Authority, other than such non-Governmental Authority third party
consents, waivers, approvals, orders, authorizations and Permits that would not (A) result in a
Breitling Material Adverse Effect, (B) materially impair the ability of Breitling to perform its
obligations under this Agreement or any Ancillary Agreement or (C) prevent the consummation
of any of the Transactions;

(c) except as set forth in Section 2.3(c) of the Breitling Disclosure Schedule,
result in any violation of or the breach of or constitute a default (with notice or lapse of time or
both) under, or give rise to any right of termination, cancellation or acceleration or guaranteed
payments or a loss of a material benefit under, any of the terms, conditions or provisions of any
note, lease, mortgage, license, agreement or other instrument or obligation to which Breitling is a
party or by which Breitling or any of its properties or assets may be bound, except for such
violations, breaches, defaults or rights of termination, cancellation or acceleration, or losses as to
which requisite waivers or consents have been obtained or which, individually or in the
aggregate, would not (i) result in a Breitling Material Adverse Effect, (ii) materially impair the
ability of Breitling to perform its obligations under this Agreement or any Ancillary Agreement
or (iii) prevent the consummation of any of the Transactions;

(d) except as set forth in Section 2.3(d) of the Breitling Disclosure Schedule,
violate the provisions of any order, writ, injunction, judgment, decree, statute, rule or regulation
applicable to Breitling;

(e) except as set forth in Section 2.3(e) of the Breitling Disclosure Schedule,
result in the creation of any Liens upon any shares of capital stock or material properties or
assets of Breitling under any agreement or instrument to which Breitling is a party or by which
Breitling or any of its properties or assets is bound; or

(f) result in any holder of any securities of Breitling being entitled to
appraisal, dissenters’ or similar rights.

Section 2.4 Financial Statements. The financial statements of Breitling listed in
Section 2.4 of the Breitling Disclosure Schedule (the “Breitling Financial Statements”), a copy
of each of which previously has been provided to the Company, are, except as set forth in
Section 2.4 of the Breitling Disclosure Schedule, GAAP Prepared. For purposes of this
Agreement, “GAAP Prepared” means that such financial statements have been prepared from,
and are in accordance with, the books and records of the applicable Person to which such
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financial statements relate, comply in all material respects with applicable accounting
requirements and with the applicable published rules and regulations of the Securities and
Exchange Commission (“SEC”) with respect thereto, have been prepared in accordance with
generally accepted accounting principles (“GAAP”) applied on a consistent basis (subject, in the
case of interim financial statements, to normal year-end adjustments) and fairly present, in
conformity with GAAP applied on a consistent basis (except as may be indicated in the notes
thereto), the consolidated financial position of the applicable Person to which such financial
statements relate, as of the date thereof and the consolidated results of operations and cash flows
(and changes in financial position, if any) of such applicable Person, for the periods presented
therein (subject, in the case of any interim financial statements, to normal year-end adjustments).

Section 2.5 Absence of Undisclosed Liabilities; Operations and Assets of Certain
Breitling. As of the date hereof, Breitling does not have any liabilities or obligations of any
nature (contingent or otherwise) except (a) as set forth in Section 2.5 of the Breitling Disclosure
Schedule, (b) as reflected or reserved against in the balance sheets (or the notes thereto) as of
December 31, 2012, included in the Breitling Financial Statements, (c) liabilities and obligations
incurred in the ordinary course of business and consistent with past practice since December 31,
2012, (d) liabilities that would not have a Breitling Material Adverse Effect, (e) liabilities not
required by GAAP to be reflected on a balance sheet of Breitling or the notes thereto and (f)
liabilities under this Agreement.

Section 2.6 Absence of Certain Changes. Except as set forth in Section 2.6 of the
Breitling Disclosure Schedule or as contemplated by this Agreement, since December 31, 2012,
(a) Breitling has conducted its Business in all material respects only in the ordinary course of
business consistent with past practices, (b) through the date of this Agreement, there has not been
any change or development, or combination of changes or developments that, individually or in
the aggregate, would have a Breitling Material Adverse Effect, and (c) there has not been any
change in any method of accounting or accounting practice by Breitling, except for any such
change required because of a concurrent change in GAAP.

Section 2.7 Taxes. Except as otherwise disclosed in Section 2.7 of the Breitling
Disclosure Schedule and for matters that would not have a Breitling Material Adverse Effect:

(a) Breitling has timely filed (or has had timely filed on its behalf), or will file
or cause to be timely filed, all material Tax Returns required by applicable law to be filed by it
prior to or as of the Closing Date. As of the time of filing, the foregoing Tax Returns correctly
reflected the material facts regarding the income, business, assets, operations, activities, status or
other matters of Breitling or any other information required to be shown thereon. In particular,
the foregoing tax returns are not subject to penalties under Section 6662 of the Code (or any
corresponding provision of the state, local or foregoing Tax law) or any predecessor provision of
law. An extension of time within which to file a Tax Return that has not been filed has not been
requested or granted.

(b) Breitling has paid (or has paid on its behalf), or where payment is not yet
due, has established (or has had established on its behalf and for its sole benefit and recourse), or
will establish or cause to be established on or before the Closing Date, an adequate accrual for
the payment of all material Taxes due with respect to any period ending prior to or as of the
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Closing Date. Breitling has withheld and paid all Taxes required to have been withheld and paid
in connection with any amounts paid or owing to any employee, independent contractor, creditor,
stockholder or other third party.

(c) No Audit by a Tax Authority is pending as of the date of this Agreement
or, to the knowledge of Breitling, threatened as of the date of this Agreement, with respect to any
Tax Returns filed by, or Taxes due from, Breitling. To the knowledge of Breitling, no issue has
been raised by any Tax Authority in any Audit of Breitling that if raised with respect to any other
period not so audited could be expected to result in a material proposed deficiency for any period
not so audited. No material deficiency or adjustment for any Taxes has been, proposed, asserted,
assessed or, to the knowledge of Breitling, threatened as of the date of this Agreement, against
Breitling. There are no liens for Taxes upon the assets of Breitling, except liens for current Taxes
not yet delinquent. For purposes of this Agreement, phrases such as “knowledge of Breitling,”
“to Breitling’s knowledge” and similar terms mean, with respect to a particular representation
and warranty made by Breitling, the current knowledge of the individuals set forth opposite
Breitling’s name in Section 2.7(c) of the Breitling Disclosure Schedule

(d) Breitling has not given or been requested to give any waiver of statutes of
limitations relating to the payment of Taxes or executed powers of attorney with respect to Tax
matters, which will be outstanding as of the Closing Date.

(e) Prior to the date hereof, Breitling has disclosed and provided or made
available true and complete copies to the Company of all material Tax sharing, Tax indemnity,
or similar agreements to which Breitling is a party, is bound by or has any obligation or liability
for Taxes.

(f) In this Agreement, (i) “Audit” means any audit, assessment of Taxes,
other examination by any Tax Authority or proceeding or appeal of such proceeding relating to
Taxes; (ii) “Taxes” means all federal, state, local, foreign and other income, gross receipts, sales,
use, ad valorem, transfer, franchise, profits, license, lease, service, service use, withholding,
payroll, employment, unemployment, excise, severance, stamp, occupation, premium, property,
windfall profits, customs, duties or other taxes, fees, assessments or charges of any kind
whatever, together with any interest and any penalties, additions to tax or additional amounts
with respect thereto; (iii) “Tax Authority” means the Internal Revenue Service and any other
domestic, state, local or foreign Governmental Authority responsible for the administration of
any Taxes; and (iv) “Tax Returns” means all Federal, state, local and foreign tax returns,
declarations, statements, reports, schedules, forms and information returns and any amended Tax
Return relating to Taxes.

(g) Breitling has never been a member of an affiliated group of corporations,
within the meaning of Section 1504 of the Code.

(h) Breitling has not agreed to make nor is it required to make any adjustment
under Section 481(a) of the Code by reason of change in accounting method or otherwise.
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(i) Breitling does not have a liability for Taxes of any Person (other than
Breitling) under Regulation Section 1.1502-6 (or any similar provision of state, local or foreign
law), as a transferee or successor, by contract or otherwise.

(j) Breitling has not distributed stock of another Person, or has had its stock
distributed by another Person in a transaction that was purported or intended to be governed in
whole or in part by Code Section 355 or 361.

(k) Breitling has not (i) participated (within the meaning of Treasury
Regulations § 1.6011-4(c)(3)) in any “reportable transaction” within the meaning of Treasury
Regulations § 1.6011-4(b) (and all predecessor regulations); (ii) claimed any deduction, credit or
other tax benefit by reason of any “tax shelter” within the meaning of former Section 6111(c) of
the Code and the Treasury Regulations thereunder or any “confidential corporate tax shelter”
within the meaning of Former Section 6111(d) of the Code and the Treasury Regulations
thereunder; or (iii) purchased or otherwise acquired an interest in any “potentially abusive tax
shelter” within the meaning of Treasury Regulations § 301.6112-1. Breitling has disclosed on its
Tax Returns all positions taken therein that could give rise to a substantial understatement of Tax
within the meaning of Section 6662 of the Code (or any similar provision of state, local or
foreign law).

(l) The Parties hereby express their desire and intent that the transaction
qualify under Section 351 of the Code.

Section 2.8 Litigation. Except as disclosed in Section 2.8 of the Breitling Disclosure
Schedule, as of the date of this Agreement there is no Legal Proceeding pending or, to Breitling’s
knowledge, threatened against or directly affecting Breitling or any of the directors of Breitling
in their capacity as such, nor, to Breitling’s knowledge, is there any reasonable basis for any such
Legal Proceeding that would have a Breitling Material Adverse Effect, if adversely determined.
Neither Breitling nor any officer, director or employee of Breitling has been permanently or
temporarily enjoined by any order, judgment or decree of any court or any other Governmental
Authority from engaging in or continuing any conduct or practice in connection with the
Business, assets or properties of Breitling nor, to the knowledge of Breitling, is Breitling or any
officer, director or employee of Breitling in their capacity as such under investigation by any
Governmental Authority. Except as disclosed in Section 2.8 of the Breitling Disclosure
Schedule, as of the date of this Agreement there is no order, judgment or decree of any court or
other tribunal or other agency extant enjoining or requiring Breitling to take any action of any
kind with respect to its Business, assets or properties. Notwithstanding the foregoing, no
representation or warranty in this Section 2.8 is made with respect to Environmental Laws,
which are covered exclusively by the provisions set forth in Section 2.10.

Section 2.9 Employee Benefit Plans; ERISA.

(a) There have been no individual or group employee or consultant benefit
plans or arrangements of any type (including plans described in Section 3(3) of the Employee
Retirement Income Security Act of 1974, as amended (“ERISA”)) sponsored, maintained or
contributed to by Breitling within six years prior to the Closing (“Breitling Benefit Plans”).
There are no individual employment, consulting, severance or similar agreement with respect to
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which Breitling has any current or future obligation or liability (“Breitling Employee
Agreement”).

(b) Except as set forth in Section 2.9(b) of the Breitling Disclosure Schedule,
no present or former employees of Breitling are covered by any Breitling Employee Agreements
or plans that provide or will provide severance pay, change of control payments, post-
termination health or life insurance benefits (except as required pursuant to Section 4980(B) of
the Code) or any similar benefits, and the consummation of the Transactions shall not cause any
payments or benefits to any employee to be either subject to an excise tax or non-deductible to
Breitling under Sections 4999 and 280G of the Code, respectively.

(c) Attached as Section 2.9(c) of the Breitling Disclosure Schedule is a
current list of Breitling’s employees (the “Breitling Employees”), a copy of Breitling’s
severance policy (the “Breitling Severance Policy”), a severance package table which lists the
maximum amount of all cash amounts as of December 31, 2012 that may be paid to such
Breitling Employees, and a list of Breitling Employees with written employment agreements,
written letter agreements, agreements covered by resolution of Breitling’s board of directors
addressing specific employees, or other agreements set forth in Section 2.9(a)(2) of the Breitling
Disclosure Schedule.

Section 2.10 Environmental Liability. Except as set forth in Section 2.10 of the
Breitling Disclosure Schedule or as would not result in a Breitling Material Adverse Effect:

(a) The Business has been and is operated in material compliance with all
applicable federal, state and local statutes, ordinances, restrictions, licenses, rules, orders,
regulations, permit conditions, injunctive obligations, standards and legal requirements relating
to the protection of the environment and human health, including the common law and the
Federal Clean Water Act, Safe Drinking Water Act, Resource Conservation & Recovery Act,
Clean Air Act, Outer Continental Shelf Lands Act, Comprehensive Environmental Response,
Compensation and Liability Act and Emergency Planning and Community Right to Know Act,
each as amended and currently in effect (together, “Environmental Laws”).

(b) Breitling has not caused or allowed the generation, treatment,
manufacture, processing, distribution, use, storage, discharge, release, disposal, transport or
handling of any chemicals, pollutants, contaminants, wastes, toxic substances, hazardous
substances, petroleum, petroleum products or any substance regulated under any Environmental
Law (together, “Hazardous Substances”), except in material compliance with all Environmental
Laws, and, to Breitling’s knowledge, no generation, treatment, manufacture, processing,
distribution, use, storage, discharge, release, disposal, transport or handling of any Hazardous
Substances has occurred at any property or facility owned, leased or operated by Breitling except
in material compliance with all Environmental Laws.

(c) As of the date of this Agreement, Breitling has not received any written
notice from any Governmental Authority or third party or, to the knowledge of Breitling, any
other communication alleging or concerning any material violation by Breitling of, or
responsibility or liability of Breitling under, any Environmental Law. As of the date of this
Agreement, there are no pending or, to the knowledge of Breitling, threatened, Legal
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Proceedings with respect to the businesses or operations of Breitling alleging or concerning any
material violation of, or responsibility or liability under, any Environmental Law, nor does
Breitling have any knowledge of any fact or condition that could give rise to such a Legal
Proceeding.

(d) Breitling has obtained and is in compliance in all material respects with all
material Permits under all Environmental Laws required for the operation of the Business as
currently conducted; as of the date of this Agreement, there are no pending or, to the knowledge
of Breitling, threatened actions, proceedings or investigations alleging violations of or seeking to
modify, revoke or deny renewal of any of such Permits; and as of the date of this Agreement,
Breitling does not have knowledge of any fact or condition that is reasonably likely to give rise
to any action, proceeding or investigation regarding the violation of or seeking to modify, revoke
or deny renewal of any of such Permits.

(e) Without in any way limiting the generality of the foregoing, as of the date
of this Agreement: (i) to Breitling’s knowledge, all offsite locations where Breitling has
transported, released, discharged, stored, disposed or arranged for the disposal of Hazardous
Substances are licensed and operating as required by law and (ii) no polychlorinated biphenyls
(“PCBs”), PCB-containing items, asbestos-containing materials, or radioactive materials are
used or stored at any property owned, leased or operated by Breitling except in material
compliance with Environmental Laws.

(f) As of the date of this Agreement, no claims have been asserted or, to
Breitling’s knowledge, threatened to be asserted against Breitling for any personal injury
(including wrongful death) or property damage (real or personal) arising out of alleged exposure
or otherwise related to Hazardous Substances used, handled, generated, transported or disposed
by Breitling.

Section 2.11 Compliance with Applicable Laws.

(a) Breitling holds all material Permits necessary for the lawful conduct of its
Business, as now conducted, and such Business is not being, and Breitling has not received any
notice as of the date of this Agreement from any Person that any such business has been or is
being, conducted in violation of any law, ordinance or regulation, including any law, ordinance
or regulation relating to occupational health and safety, except for possible violations that either
individually or in the aggregate have not resulted and would not result in a Breitling Material
Adverse Effect; provided, however, no representation or warranty in this Section 2.11 is made
with respect to Taxes, which are covered exclusively in Section 2.7, Employee Benefit Plans or
ERISA matters, which are covered exclusively in Section 2.9, Environmental Laws, which are
covered exclusively in Section 2.10, or labor matters or employee matters, which are covered
exclusively in Section 2.13.

(b) Neither Breitling nor, to the knowledge of Breitling, any director, officer,
agent, employee or other Person acting on behalf of Breitling, has used any corporate or other
funds for unlawful contributions, payments, gifts, or entertainment, or made any unlawful
expenditures relating to political activity to government officials or others, or established or
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maintained any unlawful or unrecorded funds in violation of the Foreign Corrupt Practices Act of
1977, as amended, or any other domestic or foreign law.

Section 2.12 Insurance. Section 2.12 of the Breitling Disclosure Schedule lists each
insurance policy of Breitling currently in effect. Breitling has made available to the Company a
true, complete and correct copy of each such policy or the binder therefor. With respect to each
such insurance policy or binder, neither Breitling nor, to such Breitling’s knowledge, any other
party to the policy is in breach or default thereunder (including with respect to the payment of
premiums or the giving of notices), and Breitling does not have any knowledge of any
occurrence or any event which (with notice or the lapse of time or both) would constitute such a
breach or default or permit termination, modification or acceleration under the policy, except for
such breaches or defaults which, individually or in the aggregate, would not result in a Breitling
Material Adverse Effect. Section 2.12 of the Breitling Disclosure Schedule describes any self-
insurance arrangements affecting Breitling. To Breitling’s knowledge, the insurance policies
listed in Section 2.12 of the Breitling Disclosure Schedule include all policies which are required
in connection with the operation of the Business as currently conducted by applicable laws and
all agreements relating to Breitling. There is no material claim by Breitling pending as of the
date of this Agreement under Breitling’s insurance policies as to which coverage has been
questioned, denied or disputed by the underwriters of such policies.

Section 2.13 Labor Matters; Employees.

(a) Except as set forth in Section 2.13 of the Breitling Disclosure Schedule, (i)
as of the date of this Agreement, there is no labor strike, dispute, slowdown, work stoppage or
lockout actually pending or, to the knowledge of Breitling, threatened against or affecting
Breitling and, during the past five years, there has not been any such action, (ii) Breitling is not a
party to or bound by any collective bargaining or similar agreement with any labor organization,
or work rules or practices agreed to with any labor organization or employee association
applicable to employees of Breitling, (iii) none of the employees of Breitling are represented by
any labor organization and Breitling does not have any knowledge of any current union
organizing activities among the employees of Breitling, (iv) Breitling has at all times been in
material compliance with all applicable laws respecting employment and employment practices,
terms and conditions of employment, wages, hours of work and occupational safety and health,
and is not engaged in any unfair labor practices as defined in the National Labor Relations Act or
other applicable law, ordinance or regulation, (v) as of the date of this Agreement, there is no
unfair labor practice charge or complaint against Breitling pending or, to the knowledge of
Breitling, threatened before the National Labor Relations Board or any similar state or foreign
agency, (vi) as of the date of this Agreement, there is no grievance or arbitration proceeding
arising out of any collective bargaining agreement or other grievance procedure relating to
Breitling, (vii) as of the date of this Agreement, neither the Occupational Safety and Health
Administration nor any other federal or state agency has threatened to file any citation, and there
are no pending citations, relating to Breitling, and (viii) as of the date of this Agreement, there is
no employee or governmental claim or investigation relating to Breitling, including any charges
to the Equal Employment Opportunity Commission or state employment practice agency,
investigations regarding Fair Labor Standards Act compliance, audits by the Office of Federal
Contractor Compliance Programs, Workers’ Compensation claims, sexual harassment
complaints or demand letters or threatened claims.
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(b) Since the enactment of the Worker Adjustment and Retraining
Notification Act of 1988 (“WARN Act”), Breitling has not effectuated (i) a “plant closing” (as
defined in the WARN Act) affecting any site of employment or one or more facilities or
operating units within any site of employment or facility of Breitling, or (ii) a “mass layoff” (as
defined in the WARN Act) affecting any site of employment or facility of Breitling, nor has
Breitling been affected by any transaction or engaged in layoffs or employment terminations
sufficient in number to trigger application of any similar state or local law, in each case that
would have a Breitling Material Adverse Effect.

Section 2.14 Material Contracts.

(a) Except as set forth in Section 2.14(a) of the Breitling Disclosure Schedule,
Breitling is not a party to or bound by or otherwise subject to any oral or written contract, lease,
indenture, agreement, arrangement or understanding of the following nature, excluding any Oil
and Gas Lease or Surface Contract, except as follows (“Breitling Material Contracts”):

(i) of a type that would be required to be included as an exhibit to a
Form S-1 Registration Statement pursuant to the rules and regulations of the SEC if such
a registration statement were filed by Breitling, taken as a whole, which would go
effective as of the date of this Agreement;

(ii) evidencing or related to indebtedness for borrowed money,
whether directly or indirectly;

(iii) containing any provision or covenant (A) limiting the ability of
Breitling to (1) sell any products or services of any other Person, (2) engage in any line of
business, or (3) compete with or obtain products or services from any Person or (B)
limiting the ability of any Person to compete with or to provide products or services to
Breitling (collectively, “Exclusivity Arrangements”);

(iv) that contains a “change in control” or similar provision pursuant to
which the execution and delivery of this Agreement or the consummation of the
Transactions would give rise to any right (including any right of termination,
cancellation, acceleration or vesting) or benefit;

(v) providing for the disposition of any significant portion of the assets
or Business (other than sales of products in the ordinary course of business) or any
agreement for the acquisition of the assets or business of any other Person (other than
purchases of inventory or components in the ordinary course of business);

(vi) concerning a partnership or joint venture;

(vii) any employment, change of control, severance, retention,
consulting or similar plan, policy or agreement;

(viii) containing covenants purporting to limit the freedom of Breitling
to hire an individual or group of individuals;

124

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 126 of 184   PageID 14568Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 126 of 184   PageID 14568



H-984133_12 20

(ix) providing for “earn outs,” or other contingent payments by
Breitling;

(x) providing rights of indemnification in favor of a director, officer or
manager of Breitling;

(xi) any Oil and Gas Contract that is currently in effect and under
which Breitling is a seller of Hydrocarbons (other than “spot” sales agreements entered
into in the ordinary course of business with a term of six months or less, and which
provide for a price not less than the market value price that would be received pursuant to
an arms-length contract for the same term with an unaffiliated third party purchaser) (a
“Hydrocarbon Sales Agreement”);

(xii) any Oil and Gas Contract that is currently in effect and under
which Breitling is a buyer of Hydrocarbons for resale (other than purchase agreements
entered into in the ordinary course of business with a term of three months or less,
terminable by Breitling which is a party thereto without penalty on 30 days’ notice or
less, which provide for a price not greater than the market value price that would be paid
pursuant to an arm’s-length contract for the same term with an unaffiliated third-party
seller, and which do not obligate the purchaser to take any specified quantity of
Hydrocarbons or to pay for any deficiencies in quantities of Hydrocarbons not taken) (a
“Hydrocarbon Purchase Agreement”); or

(xiii) not entered into in the ordinary course of business in which the
amount involved is in excess of $1,000,000.

(b) All Breitling Material Contracts are the valid and legally binding
obligations of Breitling and, to the knowledge of Breitling, each of the other parties thereto and
are enforceable in accordance with their respective terms subject to the Enforceability Exception.
Breitling is not in material breach or default with respect to, and to the knowledge of Breitling,
no other party to any Breitling Material Contract is in material breach or default with respect to,
its obligations thereunder, including with respect to payments or otherwise. Neither Breitling
nor, as of the date of this Agreement, any other party to any Breitling Material Contract has
given notice of any action to terminate, cancel, rescind or procure a judicial reformation thereof.
Except as set forth in Section 2.14(b) of the Breitling Disclosure Schedule, no Breitling Material
Contract contains any provision that prevents Breitling from owning, managing and operating
the Oil and Gas Interests owned by it in accordance with historical practices.

(c) As of the date hereof, except as set forth in Section 2.14(c) of the Breitling
Disclosure Schedule, (i) there are no outstanding calls for payments in excess of $250,000 that
are due from Breitling or that Breitling is committed to make that have not been made; (ii) there
are no material operations with respect to the Oil and Gas Interests which Breitling has become a
non-consenting party; and (iii) there are no commitments for the material expenditure of funds
for drilling or other capital projects other than projects with respect to which the operator is not
required under the applicable operating agreement to seek consent.
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(d) Except as set forth in Section 2.14(d) of the Breitling Disclosure Schedule,
(i) there are no provisions applicable to the Oil and Gas Interests of Breitling which increase the
royalty percentage of the lessor thereunder; and (ii) none of the Oil and Gas Interests of Breitling
are limited by terms fixed by a certain number of years (other than primary terms under Oil and
Gas Leases of Breitling and as may otherwise be provided by applicable law).

Section 2.15 Required Stockholder Vote. No vote of the holders of any class or series
of equity of Breitling is necessary to consummate the Transactions which vote has not been
obtained prior to the date of this Agreement.

Section 2.16 Compliance with Securities Laws.

(a) The Common Shares (collectively, the “Securities”) being acquired by
Breitling are being acquired for Breitling’s own account, not as a nominee or agent, and Breitling
does not have a present intention of selling or granting any participation in or otherwise
distributing the Securities in any transaction in violation of the securities laws of the United
States of America or any state, without prejudice, however, to Breitling’s right at all times to sell
or otherwise dispose of all or any part of the Securities under a registration statement under the
Securities Act and applicable state securities laws or under an exemption from such registration
available thereunder. Breitling understands and agrees that if it should in the future decide to
dispose of any of the Securities, Breitling may do so only (i) in compliance with the Securities
Act and applicable state securities law, as then in effect, or pursuant to an exemption therefrom
or (ii) in the manner contemplated by any registration statement pursuant to which such
securities are being offered.

(b) Breitling (i) is an “accredited investor” within the meaning of Rule 501 of
Regulation D promulgated by the SEC pursuant to the Securities Act and (ii) by reason of its
business and financial experience it has such knowledge, sophistication and experience in
business and financial matters so as to be capable of evaluating the merits and risks of the
prospective investment in the Securities.

(c) It is understood that any certificates evidencing the Securities will bear the
following legend: “These securities have not been registered under the Securities Act of 1933, as
amended, or any state securities law. These securities may not be sold, offered for sale, pledged
or hypothecated in the absence of a registration statement in effect with respect to the securities
under the Securities Act and any such state securities laws or the issuer has received
documentation reasonably satisfactory to it that such transaction does not require registration
under such Act and state securities laws.”

Section 2.17 Intellectual Property. Breitling owns, or is licensed or otherwise has the
right to use, all Intellectual Property currently used in the conduct of its Business, except where
the failure to so own or otherwise have the right to use such Intellectual Property would not,
individually or in the aggregate, have a Breitling Material Adverse Effect. As of the date of this
Agreement, no Person has notified Breitling in writing, and Breitling does not have any
knowledge, that its use of the Intellectual Property infringes on the rights of any Person, subject
to such claims and infringements as do not, individually or in the aggregate, give rise to any
liability on the part of Breitling that would have a Breitling Material Adverse Effect, and, to
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Breitling’s knowledge, no Person is infringing on any right of Breitling with respect to any such
Intellectual Property. As of the date of this Agreement, no claims are pending or, to Breitling’s
knowledge, threatened that Breitling is infringing or otherwise adversely affecting the rights of
any Person with regard to any Intellectual Property.

Section 2.18 Hedging. Section 2.18 of the Breitling Disclosure Schedule sets forth for
the periods shown the obligations of Breitling as of the date hereof for the delivery of
Hydrocarbons attributable to any of the properties of Breitling in the future on account of
prepayment, advance payment, take-or-pay or similar obligations without then or thereafter
being entitled to receive full value therefor. Except as set forth in Section 2.18 of the Breitling
Disclosure Schedule, as of the date hereof, Breitling is not bound by futures, hedge, swap, collar,
put, call, floor, cap, option or other contracts that are intended to benefit from, relate to or reduce
or eliminate the risk of fluctuations in the price of commodities, including Hydrocarbons, or
securities.

Section 2.19 Brokers. No broker, finder or investment banker is entitled to any
brokerage, finder’s fee or other fee or commission payable by Breitling in connection with the
Transactions based upon arrangements made by and on behalf of Breitling.

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company hereby represents and warrants to Breitling as follows:

Section 3.1 Organization and Qualification.

(a) The Company is a corporation duly organized, validly existing and in
good standing under the laws of the State of Nevada, is duly qualified to do business as a foreign
corporation and is in good standing in the jurisdictions set forth in Section 3.1(a) of the
disclosure letter delivered by the Company to Breitling contemporaneously with the execution
hereof (the “Company Disclosure Schedule”), which includes each jurisdiction in which the
character of the Company’s properties or the nature of its business makes such qualification
necessary, except in jurisdictions, if any, where the failure to be so qualified would not result in a
Company Material Adverse Effect. The Company has all requisite corporate power and authority
to own, use or lease its properties and to carry on its business as it is now being conducted. The
Company has made available to Breitling a complete and correct copy of its articles of
incorporation and bylaws or other formation documents, each as amended to date, and the
articles of incorporation and bylaws as made available are in full force and effect. The Company
is not in default in any respect in the performance, observation or fulfillment of any provision of
its articles of incorporation or bylaws or other formation documents.

(b) Section 3.1(b) of the Company Disclosure Schedule lists the name and
jurisdiction of organization of each Subsidiary of the Company and the jurisdictions in which
each such Subsidiary is qualified or holds licenses to do business as a foreign corporation or
other organization as of the date hereof. Each of the Company’s Subsidiaries is a corporation,
limited liability company or limited partnership duly organized, validly existing and in good
standing under the laws of its jurisdiction of formation, is duly qualified to do business as a
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foreign entity and is in good standing in the jurisdictions listed in Section 3.1(b) of the Company
Disclosure Schedule, which includes each jurisdiction in which the character of such
Subsidiary’s properties or the nature of its business makes such qualification necessary, except in
jurisdictions, if any, where the failure to be so qualified would not result in a Company Material
Adverse Effect. Each of the Company’s Subsidiaries has the requisite corporate, limited liability
company or limited partnership power and authority to own, use or lease its properties and to
carry on its business as it is now being conducted and as it is now proposed to be conducted. The
Company has made available to Breitling a complete and correct copy of the articles of
incorporation and bylaws (or similar organizational documents) of each of the Company’s
Subsidiaries, each as amended to date, and the articles of incorporation and bylaws (or similar
organizational documents) as made available are in full force and effect. No Subsidiary of the
Company is in default in any respect in the performance, observation or fulfillment of any
provision of its articles of incorporation or bylaws (or similar organizational documents). Other
than the Company’s Subsidiaries, the Company does not beneficially own or control, directly or
indirectly, 5% or more of any class of equity or similar securities of any corporation or other
organization, whether incorporated or unincorporated.

(c) For purposes of this Agreement, a “Company Material Adverse Effect”
means any event, circumstance, condition, development or occurrence causing, resulting in or
having (or with the passage of time would cause, result in or have) a material adverse effect on
the financial condition, business, assets, properties or results of operations of the Company and
its Subsidiaries, taken as a whole; provided that, in no event shall any of the following be
deemed to constitute or be taken into account in determining a Company Material Adverse
Effect: any event, circumstance, change or effect that results from (i) changes affecting the
economy generally, (ii) changes in the market price or futures price of oil or natural gas, (iii) (A)
any public announcement prior to the date of this Agreement of discussions among the parties
hereto regarding the Transactions, (B) the announcement of this Agreement, (C) the pendency of
the consummation of the Transactions, or (D) any Legal Proceeding arising out of or in
connection with this Agreement or the Transactions, (iv) compliance with the terms of this
Agreement, (v) any adverse change in the market price or trading volume of the Common Shares
after the date hereof; provided, that the underlying cause of any such change may be taken into
consideration in making such determination, (vi) any generally applicable change in applicable
law or GAAP or interpretation of any thereof, (vii) actions or inactions specifically permitted by
a prior written waiver by Breitling of performance by the Company of any of its obligations
under this Agreement, (viii) any outbreak or escalation of hostilities (including, without
limitation, any declaration of war by the U.S. Congress) or acts of terrorism, (ix) the termination
after the date of this Agreement of any Company Employee’s, consultant’s or independent
contractor’s employment by, or independent contractor or consultant relationship with, the
Company or any of its Subsidiaries, or any notice thereof, other than as a result of any breach by
the Company or any of its Subsidiaries of the terms of this Agreement, (x) (A) the taking of any
action outside the ordinary course of business required by this Agreement, or (B) the failure to
take any action prohibited by this Agreement, (xi) the failure of the Company or any Subsidiary
to obtain any consent, approval, action, authorization or permit of any third party set forth in
Section 3.4(c) of the Company Disclosure Schedule arising out of or in connection with this
Agreement or the Transactions or (xii) any expenses incurred in connection with the negotiation,
documentation and execution of this Agreement, and the consummation of the Transactions,
including, as a result of the Company’s entry into, and the payment of any amounts due to, or the
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provision of any other benefits (including benefits relating to acceleration of stock options) to,
any officers, Company Employees or consultants under employment contracts, non-competition
agreements, employee benefit plans, severance, bonus or retention arrangements or other
arrangements in existence as of the date of this Agreement or as disclosed in this Agreement;
provided that if any of the foregoing clauses (i) through (xii) constitutes a breach of any
representation, warranty, covenant or agreement set forth in this Agreement, such occurrence
(other than as described in clauses (vii), (x) and (xii)) may be taken into account in the
determination of a Company Material Adverse Effect.

Section 3.2 Capitalization.

(a) The authorized capital stock of the Company consists of 500,000,000
Common Shares, and 25,000,000 shares of preferred stock of the Company, par value $.0001 per
share. As of the date hereof, the Company has (i) 37,020,542 Common Shares issued and
outstanding, (ii) no Common Shares in treasury, (iii) no shares of preferred stock outstanding,
(iv) warrants to purchase 907,666 Common Shares outstanding, (v) no outstanding stock options
to acquire Common Shares under any stock option plans or agreements of the Company, and (v)
no outstanding debt convertible into Common Shares, and such securities are set forth in Section
3.2(a) of the Company Disclosure Schedule. There are no bonds, debentures, notes or other
indebtedness issued or outstanding having the right to vote with the Company’s stockholders,
whether together or as a separate class, on any matters on which the Company’s stockholders
may vote. All the outstanding Common Shares are validly issued, fully paid and nonassessable,
and free of preemptive rights. Except as set forth above, and other than this Agreement, there are
no outstanding subscriptions, options, rights, warrants, convertible securities, stock appreciation
rights, phantom equity, calls or other contracts, commitments, understandings or arrangements
(including “rights plans” or “poison pills”) obligating the Company to issue, transfer, sell,
redeem, repurchase or otherwise acquire any shares of its capital stock of any class or any other
awards the payment or value of which is determined based on the value of shares of the
Company’s capital stock. There are no agreements, arrangements or other understandings to
which the Company is a party with respect to the right to vote any shares of capital stock of the
Company.

(b) The Company is, directly or indirectly, the record and beneficial owner of
all of the outstanding equity interests of each Company Subsidiary free and clear of all Liens, all
of the equity interests of each Company Subsidiary are validly issued, fully paid and
nonassessable, there are no irrevocable proxies with respect to any such equity interests, and no
equity interests of any Company Subsidiary are or may become required to be issued because of
any options, warrants, rights to subscribe to, calls or commitments of any character whatsoever
relating to, or securities or rights convertible into or exchangeable or exercisable for, equity
interests of any Company Subsidiary, and there are no contracts, commitments, understandings
or arrangements by which the Company or any Company Subsidiary is or may be bound to issue
additional equity interests of any Company Subsidiary or securities convertible into or
exchangeable or exercisable for any such equity interests.

Section 3.3 Authority. The Company has full corporate power and authority to
execute and deliver this Agreement and the Ancillary Agreements to which it is or will be a party
and to consummate the Transactions. The execution, delivery and performance of this
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Agreement and the Ancillary Agreements to which it is or will be a party and the consummation
of the Transactions have been duly and validly authorized by the Company’s board of directors,
and no other corporate proceedings on the part of the Company are necessary to authorize this
Agreement or the Ancillary Agreements to which it is or will be a party or to consummate the
Transactions. This Agreement has been, and the Ancillary Agreements to which the Company is
or will be a party are, or upon execution will be, duly and validly executed and delivered by the
Company and, assuming the due authorization, execution and delivery hereof and thereof by the
other parties hereto and thereto, constitutes or upon execution will constitute valid and binding
obligations of the Company enforceable against such Persons in accordance with their respective
terms, except for the Enforceability Exception.

Section 3.4 Consents and Approvals; No Violation. The execution and delivery of
this Agreement and the Ancillary Agreements, the consummation of the Transactions and the
performance by the Company of its obligations hereunder and thereunder will not:

(a) conflict with any provision of the articles of incorporation or bylaws, as
amended, of the Company or the organizational documents of any of its Subsidiaries;

(b) require any consent, waiver, approval, order, authorization or Permit of, or
registration, filing with or notification to, (i) any Governmental Authority, except for any
applicable requirements of the Securities Act, the Exchange Act, state laws relating to takeovers,
if applicable, state securities or blue sky laws, and Customary Post-Closing Consents or (ii)
except as set forth in Section 3.4(b) of the Company Disclosure Schedule, any third party other
than a Governmental Authority, other than such non-Governmental Authority third party
consents, waivers, approvals, orders, authorizations and Permits that would not (A) result in a
Company Material Adverse Effect, (B) materially impair the ability of the Company or any of its
Subsidiaries to perform its obligations under this Agreement or any Ancillary Agreement or (C)
prevent the consummation of any of the Transactions;

(c) except as set forth in Section 3.4(c) of the Company Disclosure Schedule,
result in any violation of or the breach of or constitute a default (with notice or lapse of time or
both) under, or give rise to any right of termination, cancellation or acceleration or guaranteed
payments or a loss of a material benefit under, any of the terms, conditions or provisions of any
note, lease, mortgage, license, agreement or other instrument or obligation to which the
Company or any of its Subsidiaries is a party or by which the Company or any of its Subsidiaries
or any of their respective properties or assets may be bound, except for such violations, breaches,
defaults, or rights of termination, cancellation or acceleration, or losses as to which requisite
waivers or consents have been obtained or which, individually or in the aggregate, would not (i)
result in a Company Material Adverse Effect, (ii) materially impair the ability of the Company or
any of its Subsidiaries to perform its obligations under this Agreement or any Ancillary
Agreement or (iii) prevent the consummation of any of the Transactions;

(d) except as set forth in Section 3.4(c) of the Company Disclosure Schedule,
violate the provisions of any order, writ, injunction, judgment, decree, statute, rule or regulation
applicable to the Company or any of its Subsidiaries;
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(e) except as set forth in Section 3.4(c) of the Company Disclosure Schedule,
result in the creation of any Lien upon any material properties or assets or on any shares of
capital stock of the Company or equity interests of its Subsidiaries under any agreement or
instrument to which the Company or any of its Subsidiaries is a party or by which the Company
or any of its Subsidiaries or any of their properties or assets is bound; or

(f) result in any holder of any securities of the Company being entitled to
appraisal or dissenters’ similar rights.

Section 3.5 Company SEC Reports.

(a) The Company has filed with the SEC true and complete copies of each
form, registration statement, report, schedule, proxy or information statement and other
document (including exhibits and amendments thereto), including its Annual Reports to
Stockholders incorporated by reference in certain of such reports, required to be filed by it with
the SEC since March 31, 2010, under the Securities Act or the Exchange Act (the forms,
documents, statements and reports filed with or furnished to the SEC since March 31, 2010, and
those filed with or furnished to the SEC subsequent to the date of this Agreement, if any,
including any amendments thereto, collectively, the “Company SEC Reports”). As of the
respective dates, the Company SEC Reports were filed (or, if any such Company SEC Reports
filed prior to the date of this Agreement were amended, as of the date of the last such amendment
filed with the SEC at least two business days prior to the date of this Agreement), each Company
SEC Report, including any financial statements or schedules included therein, (a) complied or, if
filed or furnished to the SEC after the date of this Agreement, will comply in all material
respects with all applicable requirements of the Securities Act and the Exchange Act, as the case
may be, and the applicable rules and regulations promulgated thereunder, and (b) did not or, if
filed or furnished to the SEC after the date of this Agreement, will not contain any untrue
statement of a material fact or omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading. No event since the date of the last Company SEC Report has
occurred that would require the Company to file a Current Report on Form 8-K other than the
execution of this Agreement and the Transactions contemplated by this Agreement. As of the
date hereof, there are no outstanding or unresolved comments received by the Company from the
SEC staff with respect to any Company SEC Reports.

(b) The Common Shares are registered pursuant to Section 12(g) of the
Exchange Act, and the Company has taken no action designed to terminate or which to its
knowledge is likely to have the effect of terminating the registration of the Common Shares
under the Exchange Act nor has the Company received any notification that the SEC is
contemplating terminating such registration. As of the Closing Date, the Common Shares are not
excluded from the safe harbor provided by Rule 144 promulgated by the SEC pursuant to the
Securities Act (“Rule 144”) because the Company is or has been in the past been a “shell
company” as that term is employed in Rule 144(i).

(c) The Common Shares are quoted on the OTC Bulletin Board under the
symbol BERX. The Company has not received any written notice that the Common Shares are
not eligible nor will become ineligible for quotation on the OTC Bulletin Board nor that the
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Common Shares do not meet all requirements for the continuation of such quotation and the
Company satisfies all the requirements on issuers for the continued quotation of its Common
Shares on the OTC Bulletin Board. The Company is in compliance with all such listing and
maintenance requirements.

(d) The Company’s transfer agent (the “Transfer Agent”) is a participant in
and the Common Shares are eligible for transfer pursuant to the Depository Trust Company
Automated Securities Transfer Program. The name, address, telephone number, fax number,
contact person and email address of the Transfer Agent is set forth on Section 3.5(d) of the
Company’s Disclosure Schedule.

(e) The chief executive officer and chief financial officer of the Company
have made all certifications (without qualification or exceptions to the matters certified) required
by, and would be able to make such certifications (without qualification or exception to the
matters certified) as of the date hereof and as of the Closing Date as if required to be made as of
such dates pursuant to, the Sarbanes-Oxley Act and any related rules and regulations
promulgated by the SEC, and the statements contained in any such certifications are complete
and correct; neither the Company nor its officers has received notice from any Governmental
Authority questioning or challenging the accuracy, completeness, form or manner of filing or
submission of such certification. Such certifications contain no qualifications or exceptions to the
matters certified therein and have not been modified or withdrawn. The Company maintains
“disclosure controls and procedures” (as defined in Rule 13a-14(c) under the Exchange Act);
such disclosure controls and procedures are effective to ensure that all material information
concerning the Company and its Subsidiaries is made known on a timely basis to the individuals
responsible for preparing the Company’s SEC filings and other public disclosure and the
Company is otherwise in compliance in all material respects with all applicable effective
provisions of the Sarbanes-Oxley Act.

Section 3.6 Company Financial Statements. Each of the audited consolidated
financial statements and unaudited consolidated interim financial statements of the Company
(including any related notes and schedules) filed with the SEC since March 31, 2010 have been
GAAP Prepared.

Section 3.7 Absence of Undisclosed Liabilities. As of the date hereof, neither the
Company nor any of its Subsidiaries has any liabilities or obligations of any nature (contingent
or otherwise) except (a) as reflected or reserved against in the consolidated balance sheet (or the
notes thereto) of the Company included in the Company’s Annual Report on Form 10-K/A for
the period ended March 31, 2013, as filed with the SEC on September 30, 2012 (the “2013 Form
10-K”), and any Company SEC Reports filed and publicly available after September 30, 2013,
and at least two business days prior to the date of this Agreement, (b) for liabilities and
obligations incurred in the ordinary course of business and consistent with past practice since
March 31, 2013, (c) liabilities that would not have a Company Material Adverse Effect, (d)
liabilities not required by GAAP to be reflected on a consolidated balance sheet of the Company
and its Subsidiaries or the notes thereto and (e) liabilities under this Agreement.

Section 3.8 Absence of Certain Changes. Except as set forth in the financial
statements in the Company’s 2013 Form 10-K, as set forth in Section 3.8 of the Company
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Disclosure Schedule or as contemplated by this Agreement, since December 31, 2012, through
the date of this Agreement (a) the Company and its Subsidiaries have conducted their respective
businesses in all material respects only in the ordinary course of business consistent with past
practices, (b) through the date of this Agreement, there has not been any change or development,
or combination of changes or developments that, individually or in the aggregate, would have a
Company Material Adverse Effect, (c) there has not been any declaration, setting aside or
payment of any dividend or other distribution with respect to the shares of capital stock of the
Company, or any repurchase, redemption or other acquisition by the Company or any of its
Subsidiaries of any outstanding shares of capital stock or other securities of, or other ownership
interests in, the Company or any of its Subsidiaries, (d) there has not been any amendment of any
term of any outstanding security of the Company or any of its Subsidiaries, and (e) there has not
been any change in any method of accounting or accounting practice by the Company or any of
its Subsidiaries, except for any such change required because of a concurrent change in GAAP or
to conform a Subsidiary’s accounting policies and practices to those of the Company.

Section 3.9 Taxes. Except as otherwise disclosed in Section 3.9 of the Company
Disclosure Schedule and for matters that would not have a Company Material Adverse Effect:

(a) The Company and each of its Subsidiaries have timely filed (or have had
timely filed on their behalf), or will file or cause to be timely filed, all material Tax Returns
required by applicable law to be filed by any of them prior to or as of the Closing Date. As of the
time of filing, the foregoing Tax Returns correctly reflected the material facts regarding the
income, business, assets, operations, activities, status, or other matters of the Company or any
other information required to be shown thereon. In particular, the foregoing Tax Returns are not
subject to penalties under Section 6662 of the Code, relating to accuracy related penalties (or any
corresponding provision of the state, local or foregoing Tax law) or any predecessor provision of
law. An extension of time within which to file a Tax Return that has not been filed has not been
requested or granted.

(b) The Company and each of its Subsidiaries have paid (or have had paid on
their behalf), or, where payment is not yet due, have established (or have had established on their
behalf and for their sole benefit and recourse) an adequate accrual for the payment of, all
material Taxes due with respect to any period ending prior to or as of the Closing Date. The
Company and each of its Subsidiaries have withheld and paid all Taxes required to have been
withheld and paid in connection with any amounts paid or owing to any Company Employee,
independent contractor, consultant, creditor, stockholder, or other third party.

(c) As of the date of this Agreement, no Audit by a Tax Authority is pending
or, to the knowledge of the Company, threatened with respect to any Tax Returns filed by, or
Taxes due from, the Company or any Subsidiary. To the knowledge of the Company, no issue
has been raised by any Tax Authority in any Audit of the Company or any of its Subsidiaries that
if raised with respect to any other period not so audited could be expected to result in a material
proposed deficiency for any period not so audited. As of the date of this Agreement, no material
deficiency or adjustment for any Taxes has been proposed, asserted, assessed, or, to the
knowledge of the Company, threatened against the Company or any of its Subsidiaries. There are
no liens for Taxes upon the assets of the Company or any of its Subsidiaries, except liens for
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current Taxes not yet delinquent. For purposes of this Agreement, phrases such as “knowledge
of the Company” and similar terms mean the current knowledge of any officer of the Company.

(d) Neither the Company nor any of its Subsidiaries has given or been
requested to give any waiver of statutes of limitations relating to the payment of Taxes or have
executed powers of attorney with respect to Tax matters, which will be outstanding as of the
Closing Date.

(e) Prior to the date hereof, the Company and its Subsidiaries have disclosed,
and provided or made available true and complete copies to Breitling of, all material Tax
sharing, Tax indemnity, or similar agreements to which the Company or any of its Subsidiaries
are a party to, is bound by, or has any obligation or liability for Taxes.

(f) Except as set forth in Section 3.9(f) of the Company Disclosure Schedule,
and except for the group of which the Company is currently a member, the Company has never
been a member of an affiliated group of corporations, within the meaning of Section 1504 of the
Code.

(g) The Company has not agreed to make nor is it required to make any
adjustment under Section 481(a) of the Code by reason of change in accounting method or
otherwise.

(h) None of the Company or any of its Subsidiaries has a liability for Taxes of
any Person under Regulation Section 1.1502-6 (or any similar provision of state, local or foreign
law), as a transferee or successor, by contract or otherwise.

(i) Neither the Company nor any of its Subsidiaries has distributed stock of
another Person, or has had its stock distributed by another Person, in a transaction that also
purported or intended to be governed in whole or in part by Code Sections 355 and 361.

(j) Neither the Company nor any Subsidiary has (i) participated (within the
meaning of Treasury Regulations § 1.6011-4(c)(3)) in any “reportable transaction” within the
meaning of Treasury Regulations § 1.6011 4(b) (and all predecessor regulations); (ii) claimed
any deduction, credit, or other tax benefit by reason of any “tax shelter” within the meaning of
former Section 6111(c) of the Code and the Treasury Regulations thereunder or any
“confidential corporate tax shelter” within the meaning of Former Section 6111(d) of the Code
and the Treasury Regulations thereunder; or (iii) purchased or otherwise acquired an interest in
any “potentially abusive tax shelter” within the meaning of Treasury Regulations § 301.6112-1.
To the knowledge of the Company, the Company and its Subsidiaries have disclosed on their
Tax Returns all positions taken therein that could give rise to a substantial understatement of Tax
within the meaning of Section 6662 of the Code (or any similar provision of state, local or
foreign law).

Section 3.10 Litigation. Except as set forth in Section 3.10 of the Company Disclosure
Schedule, as of the date of this Agreement, there is no Legal Proceeding pending or, to the
Company’s knowledge, threatened against or directly affecting the Company, any Subsidiaries of
the Company or any of the directors or officers of the Company or any of its Subsidiaries in their
capacity as such, nor, to the Company’s knowledge, is there any reasonable basis for any such
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Legal Proceeding that would have a Company Material Adverse Effect, if adversely determined.
Except as set forth in Section 3.10 of the Company Disclosure Schedule, neither the Company
nor any of its Subsidiaries, nor any Company Employee, consultant, officer or director of the
Company or any of its Subsidiaries, has been permanently or temporarily enjoined by any order,
judgment or decree of any court or any other Governmental Authority from engaging in or
continuing any conduct or practice in connection with the business, assets or properties of the
Company or such Subsidiary, nor, to the knowledge of the Company, is the Company, any
Subsidiary or any Company Employee, consultant, officer or director of the Company or any of
its Subsidiaries in their capacity as such under investigation by any Governmental Authority.
Except as set forth in Section 3.10 of the Company Disclosure Schedule, there is no order,
judgment or decree of any court or other tribunal or other agency extant enjoining or requiring
the Company or any of its Subsidiaries to take any action of any kind with respect to its business,
assets or properties. Notwithstanding the foregoing, no representation or warranty in this Section
3.10 is made with respect to Environmental Laws, which are covered exclusively by the
provisions set forth in Section 3.12.

Section 3.11 Employee Benefit Plans; ERISA.

(a) Section 3.11(a)(1) of the Company Disclosure Schedule contains a true
and complete list of the individual or group employee or consultant benefit plans or
arrangements of any type (including plans described in Section 3(3) of ERISA) sponsored,
maintained or contributed to by the Company or any trade or business, whether or not
incorporated, which together with the Company would be deemed a “single employer” within the
meaning of Section 414(b), (c) or (m) of the Code or Section 4001(b)(1) of ERISA (a
“Company ERISA Affiliate”) within six years prior to the Closing (“Company Benefit
Plans”), and Section 3.11(a)(2) of the Company Disclosure Schedule lists each individual
employment, consulting, severance, retention or similar plan, policy or agreement, written or
oral, with respect to which the Company, any of its Subsidiaries or any Company ERISA
Affiliate has any current or future obligation or liability, other than the Company Retention
Policy.

(b) With respect to each Company Benefit Plan (except as specified below):
(i) if intended to qualify under Section 401(a) or 401(k) of the Code, such plan satisfies the
requirements of such sections, has received a favorable determination letter from the Internal
Revenue Service with respect to its qualification, and its related trust has been determined to be
exempt from tax under Section 501(a) of the Code and, to the knowledge of the Company,
nothing has occurred since the date of such letter to adversely affect such qualification or
exemption; (ii) each such plan has been administered in substantial compliance with its terms
and applicable law, except for any noncompliance with respect to any such plan that would not
result in a Company Material Adverse Effect; (iii) neither the Company nor any Company
ERISA Affiliate has engaged in, and as of the date of this Agreement the Company and each
Company ERISA Affiliate do not have any knowledge of any Person that has engaged in, any
transaction or acted or failed to act in any manner that would subject the Company or any
Company ERISA Affiliate to any liability for a breach of fiduciary duty under ERISA that would
result in a Company Material Adverse Effect; (iv) as of the date of this Agreement, no disputes
are pending or, to the knowledge of the Company or any Company ERISA Affiliate, threatened;
(v) neither the Company nor any Company ERISA Affiliate has engaged in, and the Company
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and each Company ERISA Affiliate do not have any knowledge of any Person that has engaged
in, any transaction in violation of Section 406(a) or (b) of ERISA or Section 4975 of the Code
for which no exemption exists under Section 408 of ERISA or Section 4975(c) of the Code or
Section 4975(d) of the Code that would result in a Company Material Adverse Effect; (vi) there
has been no “reportable event” within the meaning of Section 4043 of ERISA for which the 30
day notice requirement of ERISA has not been waived by the Pension Benefit Guaranty
Corporation (the “PBGC”); (vii) all contributions due have been made on a timely basis (within,
where applicable, the time limit established under Section 302 of ERISA or Code Section 412);
(viii) no notice of intent to terminate such plan has been given under Section 4041 of ERISA and
no proceeding has been instituted under Section 4042 of ERISA to terminate such plan; and (ix)
except for defined benefit pension plans (if applicable), each Company Benefit Plan may be
terminated on a prospective basis without any continuing liability for benefits other than benefits
accrued to the date of such termination. All contributions made or required to be made under any
Company Benefit Plan meet the requirements for deductibility under the Code, and all
contributions which are required and which have not been made have been properly recorded on
the books of the Company or a Company ERISA Affiliate.

(c) No Company Benefit Plan is a “multiemployer plan” (as defined in
Section 4001(a)(3) of ERISA) or a “multiple employer plan” (within the meaning of
Section 413(c) of the Code). No event has occurred with respect to the Company or a Company
ERISA Affiliate in connection with which the Company could be subject to any liability, lien or
encumbrance with respect to any Company Benefit Plan or any employee benefit plan described
in Section 3(3) of ERISA maintained, sponsored or contributed to by a Company ERISA
Affiliate under ERISA or the Code, except for regular contributions and benefit payments in the
ordinary course of plan business.

(d) Except as set forth in Section 3.11(d) of the Company Disclosure
Schedule, no present or former Company Employees or consultants are covered by any employee
agreements or plans that provide or will provide severance pay, change of control payments,
post-termination health or life insurance benefits (except as required pursuant to Section 4980(B)
of the Code) or any similar benefits, and the consummation of the Transactions shall not cause
any payments or benefits to any Company Employee or consultants to be either subject to an
excise tax or non-deductible to the Company under Sections 4999 and 280G of the Code,
respectively.

(e) Attached as Section 3.11(e) of the Company Disclosure Schedule is a
current list of (i) the present employees of the Company and its Subsidiaries and (ii) persons
performing services exclusively or primarily for the Company or its Subsidiaries who are
employed by any third party (including without limitation an employment agency, staff leasing
company or similar entity) who employs persons who provide services to the Company and its
Subsidiaries ((i) and (ii) collectively, the “Company Employees”, and each individually, a
“Company Employee”), a list of the Company’s consultants, a copy of the Company’s retention
policy (the “Company Retention Policy”), a table which lists the maximum amount of all cash
that may be paid to Company Employees or consultants under the Company Retention Policy
and any other amount that otherwise may be paid to Company Employees or consultants upon
termination of their employment or engagement, as applicable, with the Company or any of its
Subsidiaries (including any such termination upon the consummation of the Transactions) or
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upon the consummation of the Transactions, and a list of Company Employees or consultants
with oral or written agreements with the Company or any Subsidiary of the Company or
agreements covered by resolution of the Company’s board of directors addressing specific
Persons, other than agreements set forth in Section 3.11(a)(2) of the Company Disclosure
Schedule.

Section 3.12 Environmental Liability. Except as set forth in Section 3.12 of the
Company Disclosure Schedule or as would not result in liabilities that have a Company Material
Adverse Effect:

(a) The businesses of the Company and its Subsidiaries have been and are
operated in material compliance with all Environmental Laws.

(b) Neither the Company nor any of its Subsidiaries has caused or allowed the
generation, treatment, manufacture, processing, distribution, use, storage, discharge, release,
disposal, transport or handling of any Hazardous Substances, except in material compliance with
all Environmental Laws, and, to the Company’s knowledge, no generation, treatment,
manufacture, processing, distribution, use, storage, discharge, release, disposal, transport or
handling of any Hazardous Substances has occurred at any property or facility owned, leased or
operated by the Company for any of its Subsidiaries except in material compliance with all
Environmental Laws.

(c) As of the date of this Agreement, neither the Company nor any of its
Subsidiaries has received any written notice from any Governmental Authority or third party or,
to the knowledge of the Company, any other communication alleging or concerning any material
violation by the Company or any of its Subsidiaries of, or responsibility or liability of the
Company or any of its Subsidiaries under, any Environmental Law. As of the date of this
Agreement, there are no pending or, to the knowledge of the Company, threatened, Legal
Proceedings with respect to the businesses or operations of the Company or any of its
Subsidiaries alleging or concerning any material violation of, or responsibility or liability under,
any Environmental Law, nor does the Company have any knowledge of any fact or condition
that could give rise to such a Legal Proceeding.

(d) The Company and its Subsidiaries have obtained and are in compliance in
all material respects with all material Permits under all Environmental Laws required for the
operation of the businesses of the Company and its Subsidiaries as currently conducted; as of the
date of this Agreement there are no pending or, to the knowledge of the Company, threatened,
actions, proceedings or investigations alleging violations of or seeking to modify, revoke or deny
renewal of any of such Permits; and as of the date of this Agreement the Company does not have
knowledge of any fact or condition that is reasonably likely to give rise to any action, proceeding
or investigation regarding the violation of or seeking to modify, revoke or deny renewal of any
of such Permits.

(e) Without in any way limiting the generality of the foregoing, as of the date
of this Agreement (i) to the Company’s knowledge, all offsite locations where the Company or
any of its Subsidiaries has transported, released, discharged, stored, disposed or arranged for the
disposal of Hazardous Substances are licensed and operating as required by law and (ii) no
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PCBs, PCB-containing items, asbestos-containing materials, or radioactive materials are used or
stored at any property owned, leased or operated by the Company or any of its Subsidiaries
except in material compliance with Environmental Laws.

(f) As of the date of this Agreement, no claims have been asserted or, to the
Company’s knowledge, threatened to be asserted against the Company or its Subsidiaries for any
personal injury (including wrongful death) or property damage (real or personal) arising out of
alleged exposure or otherwise related to Hazardous Substances used, handled, generated,
transported or disposed by the Company or its Subsidiaries.

Section 3.13 Compliance with Applicable Laws.

(a) The Company and each of its Subsidiaries hold all Permits necessary for
the lawful conduct of their respective businesses, as now conducted, and such businesses are not
being, and neither the Company nor any of its Subsidiaries have received any notice as of the
date of this Agreement from any Person that any such business has been or is being, conducted in
violation of any law, ordinance or regulation, including any law, ordinance or regulation relating
to occupational health and safety; provided, however, no representation or warranty in this
Section 3.13 is made with respect to Taxes, which are covered exclusively in Section 3.8,
Employee Benefit Plans or ERISA matters, which are covered exclusively in Section 3.10,
Environmental Laws, which are covered exclusively in Section 3.12, or labor matters or
employee matters, which are covered exclusively in Section 3.15.

(b) Neither the Company, any Subsidiary of the Company, nor, to the
knowledge of the Company, any director, officer, agent, Company Employee, consultant or other
Person acting on behalf of the Company or any of its Subsidiaries has used any corporate or
other funds for unlawful contributions, payments, gifts, or entertainment, or made any unlawful
expenditures relating to political activity to government officials or others, or established or
maintained any unlawful or unrecorded funds in violation of the Foreign Corrupt Practices Act of
1977, as amended, or any other domestic or foreign law.

Section 3.14 Insurance. Section 3.14 of the Company Disclosure Schedule lists each
insurance policy of the Company and its Subsidiaries currently in effect. The Company has made
available to Breitling a true, complete and correct copy of each such policy or the binder
therefor. With respect to each such insurance policy or binder, none of the Company, any of its
Subsidiaries or, to the Company’s knowledge, any other party to the policy is in breach or default
thereunder (including with respect to the payment of premiums or the giving of notices), and the
Company does not know of any occurrence or any event which (with notice or the lapse of time
or both) would constitute such a breach or default or permit termination, modification or
acceleration under the policy, except for such breaches or defaults which, individually or in the
aggregate, would not result in a Company Material Adverse Effect. Section 3.14 of the Company
Disclosure Schedule describes any self-insurance arrangements affecting the Company or its
Subsidiaries. To the Company’s knowledge, the insurance policies listed in Section 3.14 of the
Company Disclosure Schedule include all policies which are required in connection with the
operation of the businesses of the Company and its Subsidiaries as currently conducted by
applicable laws and all agreements relating to the Company and its Subsidiaries. There is no
material claim by the Company or any of its Subsidiaries pending as of the date of this
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Agreement under any of the Company’s or its Subsidiaries’ insurance policies as to which
coverage has been questioned, denied or disputed by the underwriters of such policies.

Section 3.15 Labor Matters; Employees.

(a) Except as set forth in Section 3.15 of the Company Disclosure Schedule,
(i) as of the date of this Agreement, there is no labor strike, dispute, slowdown, work stoppage or
lockout actually pending or, to the knowledge of the Company, threatened against or affecting
the Company or any of its Subsidiaries and, during the past five years, there has not been any
such action, (ii) none of the Company or any of its Subsidiaries is a party to or bound by any
collective bargaining or similar agreement with any labor organization, or work rules or practices
agreed to with any labor organization or employee association applicable to any Company
Employee, (iii) none of the Company Employees is represented by any labor organization and
none of the Company or any of its Subsidiaries has any knowledge of any current union
organizing activities among the Company Employees, (iv) the Company and its Subsidiaries
have each at all times been in material compliance with all applicable laws respecting
employment and employment practices, terms and conditions of employment, wages, hours of
work and occupational safety and health, and are not engaged in any unfair labor practices as
defined in the National Labor Relations Act or other applicable law, ordinance or regulation, (v)
as of the date of this Agreement there is no unfair labor practice charge or complaint against the
Company or any of its Subsidiaries pending or, to the knowledge of the Company, threatened
before the National Labor Relations Board or any similar state or foreign agency, (vi) as of the
date of this Agreement there is no grievance or arbitration proceeding arising out of any
collective bargaining agreement or other grievance procedure relating to the Company or any of
its Subsidiaries, (vii) as of the date of this Agreement neither the Occupational Safety and Health
Administration nor any other federal or state agency has threatened to file any citation, and there
are no pending citations, relating to the Company or any of its Subsidiaries, and (viii) there is no
employee or governmental claim or investigation, including any charges to the Equal
Employment Opportunity Commission or state employment practice agency, investigations
regarding Fair Labor Standards Act compliance, audits by the Office of Federal Contractor
Compliance Programs, Workers’ Compensation claims, sexual harassment complaints or
demand letters or threatened claims.

(b) Since the enactment of the WARN Act, none of the Company or any of its
Subsidiaries has effectuated (i) a “plant closing” (as defined in the WARN Act) affecting any site
of employment or one or more facilities or operating units within any site of employment or
facility of any of the Company or any of its Subsidiaries, or (ii) a “mass layoff” (as defined in the
WARN Act) affecting any site of employment or facility of the Company or any of its
Subsidiaries, nor has the Company or any of its Subsidiaries been affected by any transaction or
engaged in layoffs or employment terminations sufficient in number to trigger application of any
similar state or local law, in each case that would have a Company Material Adverse Effect.

Section 3.16 Material Contracts.

(a) Except as set forth in Section 3.16(a) of the Company Disclosure Schedule
or filed as Exhibits (including incorporation by reference) to the 2013 Form 10-K or the
Company SEC Reports filed and publicly available after February 29, 2013 and at least two
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business days prior to the date hereof, neither the Company nor its Subsidiaries is a party to or
bound by or otherwise subject to any oral or written contract, lease, indenture, agreement,
arrangement or understanding of the following nature excluding any Oil and Gas Lease or
Surface Contract, except as follows (“Company Material Contracts”):

(i) evidencing or related to indebtedness for borrowed money,
whether directly or indirectly;

(ii) containing any provision or covenant (A)(1) limiting the ability of
the Company to (1) sell any products or services of any other Person, (2) engage in any
line of business, or (3) compete with or obtain products or services from any Person or
(B) limiting the ability of any Person to compete with or to provide products or services
to the Company;

(iii) that contains a “change in control” or similar provision pursuant to
which the execution and delivery of this Agreement or the consummation of the
Transactions would give rise to any right (including any right of termination,
cancellation, acceleration or vesting) or benefit;

(iv) providing for the disposition of any significant portion of the assets
or business of the Company or any of its Subsidiaries (other than sales of products in the
ordinary course of business) or any agreement for the acquisition of the assets or business
of any other Person (other than purchases of inventory or components in the ordinary
course of business);

(v) concerning a partnership or joint venture;

(vi) any employment, change of control, severance, retention,
consulting or similar plan, policy or agreement;

(vii) containing covenants purporting to limit the freedom of the
Company or any of its Subsidiaries to hire an individual or group of individuals;

(viii) providing for “earn outs” or other contingent payments by the
Company or any of its Subsidiaries;

(ix) confidentiality or standstill agreements with any Person that
restrict the Company or any of its Subsidiaries in the use of any information or the taking
of any actions by the Company or its Subsidiaries entered into in connection with the
consideration by the Company or any of its Subsidiaries of any acquisition of equity
interests or assets;

(x) providing rights of indemnification in favor of a director, officer or
manager of the Company or any of its Subsidiaries;

(xi) any material Hydrocarbon Sales Agreement under which the
Company or any of its Subsidiaries is a seller of Hydrocarbons;
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(xii) any material Hydrocarbon Purchase Agreement under which the
Company or any of its Subsidiaries is a buyer of Hydrocarbons;

(xiii) to, or containing an agreement to, sell, lease, farmout or otherwise
dispose of the Company’s or any of its Subsidiary’s interests in any of the Oil and Gas
Interests other than conventional rights of reassignment;

(xiv) providing to any third party any right to cause the Company to
effect a registration under the Securities Act of any securities issued by the Company or
to otherwise participate in any registration of securities; or

(xv) not entered into in the ordinary course of business in which the
amount involved is in excess of $10,000.

(b) All Company Material Contracts are the valid and legally binding
obligations of the Company and, to the knowledge of the Company, each of the other parties
thereto and are enforceable in accordance with their respective terms subject to the
Enforceability Exception. Neither the Company nor any of its Subsidiaries is in material breach
or default with respect to, and, to the knowledge of the Company, no other party to any Company
Material Contract is in material breach or default with respect to, its obligations thereunder,
including with respect to payments or otherwise. Neither the Company nor any of its
Subsidiaries has, and as of the date of this Agreement, no party to any Company Material
Contract has given notice of any action to terminate, cancel, rescind or procure a judicial
reformation thereof. Except as set forth in Section 3.16(b) of the Company Disclosure Schedule,
no Company Material Contract contains any provision that prevents the Company or any of its
Subsidiaries from owning, managing and operating the Oil and Gas Interests of the Company
and its Subsidiaries in accordance with historical practices.

(c) As of the date hereof, except as set forth in Section 3.16(c) of the
Company Disclosure Schedule, (i) there are no outstanding calls for payments in excess of
$10,000 that are due from the Company or its Subsidiaries or that the Company or its
Subsidiaries are committed to make that have not been made; (ii) there are no material operations
with respect to Oil and Gas Interests which the Company or its Subsidiaries have become a non-
consenting party; and (iii) there are no commitments for the material expenditure of funds for
drilling or other capital projects other than projects with respect to which the operator is not
required under the applicable operating agreement to seek consent.

(d) Except as set forth in Section 3.16(d) of the Company Disclosure
Schedule, (i) there are no provisions applicable to the Oil and Gas Interests of the Company and
its Subsidiaries which increase the royalty percentage of the lessor thereunder; and (ii) none of
the Oil and Gas Interests of the Company and its Subsidiaries are limited by terms fixed by a
certain number of years (other than primary terms under Oil and Gas Leases of the Company and
its Subsidiaries and as may otherwise be provided by applicable law).

Section 3.17 Board Action. On or prior to the date of this Agreement, the board of
directors of the Company has (i) determined that this Agreement and the Transactions are
advisable and in the best interests of the Company and the holders of the Company’s capital
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stock, and (ii) approved and declared advisable this Agreement, the issuance of Common Shares
to Breitling as a result of the Transactions, and the Transactions.

Section 3.18 Intellectual Property. The Company or its Subsidiaries own, or are
licensed or otherwise have the right to use, all Intellectual Property currently used in the conduct
of the business of the Company and its Subsidiaries, except where the failure to so own or
otherwise have the right to use such Intellectual Property would not, individually or in the
aggregate, have a Company Material Adverse Effect. As of the date of this Agreement, no
Person has notified either the Company or any of its Subsidiaries in writing and the Company
does not have any knowledge that their use of the Intellectual Property infringes on the rights of
any Person, subject to such claims and infringements as do not, individually or in the aggregate,
give rise to any liability on the part of the Company and its Subsidiaries that would have a
Company Material Adverse Effect, and, to the Company’s knowledge, no Person is infringing on
any right of the Company or any of its Subsidiaries with respect to any such Intellectual
Property. As of the date of this Agreement, no claims are pending or, to the Company’s
knowledge, threatened that the Company or any of its Subsidiaries is infringing or otherwise
adversely affecting the rights of any Person with regard to any Intellectual Property.

Section 3.19 Hedging. Section 3.19 of the Company Disclosure Schedule sets forth for
the periods shown the obligations of the Company and each of its Subsidiaries for the delivery of
Hydrocarbons attributable to any of the properties of the Company or any of its Subsidiaries in
the future on account of prepayment, advance payment, take-or-pay or similar obligations
without then or thereafter being entitled to receive full value therefor. Except as set forth in
Section 3.19 of the Company Disclosure Schedule, as of the date hereof, neither the Company
nor any of its Subsidiaries is bound by futures, hedge, swap, collar, put, call, floor, cap, option or
other contracts that are intended to benefit from, relate to or reduce or eliminate the risk of
fluctuations in the price of commodities, including Hydrocarbons, interest rates or securities.

Section 3.20 Brokers. No broker, finder or investment banker is entitled to any
brokerage, finder’s fee or other fee or commission payable by the Company or any of its
Subsidiaries in connection with the Transactions based upon arrangements made by and on
behalf of the Company or any of its Subsidiaries.

Section 3.21 Takeover Laws and Rights Plans. No “fair price,” “moratorium,”
“control share,” “business combination” or other anti-takeover statutes or regulations enacted
under state or federal laws (collectively, “Anti-Takeover Laws”) are applicable to the
Company, the Transactions or Breitling as acquirer of the Common Shares, as applicable. The
Company is not an “issuing corporation” for purposes of Nevada Revised Statutes (“NRS”)
78.3788 and, as a result, the provisions of Sections 78.378 to 78.3793, inclusive, of the NRS (the
“Acquisition of Controlling Interest Statutes”) are inapplicable to this Agreement and the
transactions contemplated hereby. The board of directors of the Company has taken all action
necessary to render the provisions of Sections 78.411 to 78.444, inclusive, of the NRS (the
“Combinations with Interested Stockholders Statutes”) inapplicable to this Agreement and
the other transactions contemplated by this Agreement.

Section 3.22 Related Party Transactions. Except as set forth in Section 3.22 of the
Company Disclosure Schedule, no employee, officer, director, manager, or stockholder of the
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Company, any member of his or her immediate family or any of their respective Affiliates
(“Related Persons”) (i) owes any amount to the Company nor does the Company owe any
amount to, or has the Company committed to make any loan or extend or guarantee credit to or
for the benefit of, any Related Person, (ii) is involved in any business arrangement or other
relationship with the Company (whether written or oral), (iii) owns any material property or
right, tangible or intangible, that is used by the Company, (iv) has any claim or cause of action
against the Company or (v), owns any direct or indirect interest of any kind in, or controls or is a
director, manager, officer, employee or partner of, or consultant to, or lender to or borrower from
or has the right to participate in the profits of, any Person which is a competitor, supplier, service
provider, customer, client, landlord, tenant, creditor or debtor of the Company. No Related
Person shall be entitled to any payment, based upon a change of control or otherwise, as a result
of the consummation of the Transactions.

ARTICLE IV
ADDITIONAL AGREEMENTS

Section 4.1 Expenses.

(a) Breitling shall bear and timely pay all Expenses incurred by Breitling and
the Company shall bear and timely pay all Expenses incurred by the Company and its
Subsidiaries.

(b) “Expenses” as used in this Agreement shall include all reasonable out-of-
pocket expenses (including all reasonable fees and expenses of outside legal counsel,
accountants, auditors, financing sources, investment bankers, experts and consultants to a party
hereto and its affiliates) incurred by a party or on its behalf in connection with or related to the
due diligence, authorization, preparation, negotiation, execution and performance of this
Agreement and the Ancillary Agreements, and all other matters related to the consummation of
the Transactions (subject to reasonable documentation).

Section 4.2 Publicity. Neither the Company, Breitling, nor any of their respective
affiliates shall issue or cause the publication of any press release or other announcement or
public statement (including any statements to stockholders of the Company) with respect to the
Transactions without the prior consultation of the other parties, and shall not issue any such press
release or make any such announcement or public statement (including any statements to
stockholders of the Company) without the consent of the other parties, except as may be
reasonably determined to be required by applicable law, and each party shall use reasonable
efforts to provide copies of such release or other announcement to the other party hereto, and
give due consideration to such comments as each such other party may have, prior to such
release or other announcement.

Section 4.3 Filings. Each party shall make all filings such party is required to make
with any Governmental Authority in connection herewith or desirable to achieve the purposes
contemplated hereby, and shall cooperate as needed with respect to any such filing by any other
party.
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Section 4.4 Consents. Each of the Company and Breitling shall use commercially
reasonable efforts to obtain all consents necessary or advisable in connection with its obligations
hereunder; provided, however, that in no event shall any party or its Subsidiaries be required to
pay, and without Breitling’s prior consent the Company and its Subsidiaries shall not pay, any
fee, penalties or other consideration to any third party under any agreement to obtain any consent
or approval required for the consummation of the Transactions.

Section 4.5 Company Board of Directors.

As of the date of this Agreement, all of the existing directors of the Company have executed and
delivered to the Company an irrevocable resignation, in the form of Exhibit C hereto (a
“Resignation”), of their position as a director effective as of the expiration of the ten-day period
(the “Waiting Period”) following the later of (i) the filing of a Schedule 14f-1 (the “Schedule
14f-1”) disclosing the appointment of new directors to the Company’s board of directors and (ii)
the mailing by the Company to its stockholders of the Schedule 14f-1. After the Closing but prior
to the end of the Waiting Period, the Company’s board of directors shall appoint Chris Faulkner
Jonathan Huberman, Richard Mourglia, Jeremy Wagers and Chris Williford as members of the
Company’s board of directors. Immediately following the Waiting Period, the Company’s board
of directors shall consist solely of Chris Faulkner Jonathan Huberman, Richard Mourglia, Jeremy
Wagers and Chris Williford. On the Closing Date, the board of directors of each Subsidiary of
the Company shall consist solely of Chris Faulkner Jonathan Huberman, Richard Mourglia,
Jeremy Wagers and Chris Williford. The Company shall file the Schedule 14f-1 with the SEC
and mail the Schedule 14f-1 to stockholders of the Company as soon as practicable following the
Closing Date. Except to the extent required by law and the fiduciary duties of the directors of the
Company, the Company’s board of directors will not take any action at a meeting of the board of
directors or pursuant to a written consent, prior to the expiration of the Waiting Period. In the
event that the Company’s board of directors is required by law or fiduciary duty to take any
action during the Waiting Period, the board of directors will, unless prohibited by law or
fiduciary duty, obtain the consent of Breitling prior to taking such action.

Section 4.6 Tax Reimbursement. If Breitling is required by applicable law to
participate in the filing of a combined or consolidated group Tax Return after the Closing Date,
and if Breitling pays the Tax liability due in connection with such combined or consolidated Tax
Return, the Company shall promptly reimburse Breitling for the Tax paid on behalf of Breitling
as a combined or consolidated group member. The Tax paid on behalf of Breitling shall be equal
to the Tax that Breitling would have paid if it had computed its Tax liability for the period
covered by such Tax Return on a separate entity basis rather than as a member of the combined
or consolidated group.

Section 4.7 Name Change. Immediately following the Closing, the Company’s board
of directors shall authorize the change in the name of the Company to “Breitling Energy
Corporation” and shall recommend to the Company’s stock holders that they approve a
certificate of amendment to the Company’s articles of incorporation implementing such name
change. Immediately following the Closing, the Company’s board of directors shall recommend
to the Company’s stockholders that the stockholders authorize the board of directors to file, at its
discretion, a possible future certificate of amendment to the Company’s articles of incorporation
to effect a reverse stock split of the Common Shares (the “Reverse Split”) at a ratio to be fixed
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within a range of one share for each two Common Shares to one share for each 100 Common
Shares (the “Reverse Split Range”), with the exact ratio within the Reverse Split Range and
timing of such Reverse Split, if any, to be set at the discretion of the board of directors at any
time prior to June 30, 2014 .

ARTICLE V
SURVIVAL AND INDEMNIFICATION

Section 5.1 Indemnification by the Company. The Company shall indemnify and
hold harmless Breitling and the direct and indirect owners of Breitling to whom Breitling will
distribute Common Shares following the Closing (the “Stockholders” and collectively with
Breitling, the “Breitling Indemnified Parties”), and shall reimburse the Breitling Indemnified
Parties for, any loss, liability, claim, damage, expense (including, but not limited to, costs of
investigation and defense and reasonable attorneys’ fees) or diminution of value (collectively,
“Damages”) arising from or in connection with (a) any inaccuracy, in any material respect, in
any of the representations and warranties of the Company in this Agreement, (b) any failure by
the Company to perform or comply in any material respect with any covenant or agreement in
this Agreement, or (c) any litigation, action, claim, proceeding or investigation by any third party
relating to or arising out of the business or operations of the Company, or the actions of the
Company or any holder of the Common Shares prior to the Closing.

Section 5.2 Survival of Representations and Warranties. All representations,
warranties, covenants and agreements of the Company contained in this Agreement shall survive
the Closing and continue in full force and effect for a period of two years (the “Claims
Deadline”). The representations and warranties of Breitling contained in this Agreement shall
not survive the Closing

Section 5.3 Payment and Scope of Liability. The aggregate liability of the Company
to the Breitling Indemnified Parties under this Agreement from to the Closing shall be payable
only through the issuance of additional Common Shares pursuant to Section 5.5, and only if the
aggregate claims for Damages exceed $25,000. Once Breitling has distributed the Common
Shares to the Stockholders, the Breitling Indemnified Parties shall refer only to the Stockholders.

Section 5.4 Notice of Claims.

(a) If, at any time on or prior to the Claims Deadline, any of the Breitling
Indemnified Parties shall assert a claim for indemnification pursuant to Section 5.1, such
Breitling Indemnified Party shall submit to the Company a written claim in good faith signed by
an authorized officer of Breitling or other Breitling Indemnified Party, as applicable, stating (i)
that a Breitling Indemnified Party incurred or reasonably believes it may incur Damages and the
reasonable estimate of the amount of any such Damages; (ii) in reasonable detail, the facts
alleged as the basis for such claim and the section or sections of this Agreement alleged as the
basis or bases for the claim; and (iii) if the Damages have actually been incurred, the number of
additional Common Shares to which the Breitling Indemnified Parties are entitled to with respect
to such Damages, which shall be determined as provided in Section 5.5 below. If the claim is for
Damages which the Breitling Indemnified Parties reasonably believe may be incurred or are
otherwise un-liquidated, the written claim of the applicable Breitling Indemnified Party shall
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state the reasonable estimate of such Damages, in which event a claim shall be deemed to have
been asserted under this Article V in the amount of such estimated Damages, but no distribution
of additional Common Shares to the Breitling Indemnified Persons pursuant to Section 5.5 below
shall be made until such Damages have actually been incurred.

(b) In the event that any action, suit or proceeding is brought against any
Breitling Indemnified Party with respect to which the Company may have liability under this
Article V, the Company shall have the right, at its cost and expense, to defend such action, suit or
proceeding in the name and on behalf of the Breitling Indemnified Party; provided, however, that
a Breitling Indemnified Party shall have the right to retain its own counsel, with fees and
expenses paid by the Company, if representation of the Breitling Indemnified Party by counsel
retained by the Company would be inappropriate because of actual or potential differing interests
between the Company and the Breitling Indemnified Party. In connection with any action, suit or
proceeding subject to Article V, the Company and each Breitling Indemnified Party agree to
render to each other such assistance as may reasonably be required in order to ensure proper and
adequate defense of such action, suit or proceeding. The Company shall not, without the prior
written consent of the applicable Breitling Indemnified Party, which consent shall not be
unreasonably withheld or delayed, settle or compromise any claim or demand if such settlement
or compromise does not include an irrevocable and unconditional release of such Breitling
Indemnified Party for any liability arising out of such claim or demand.

Section 5.5 Payment of Damages. In the event that the Breitling Indemnified Parties
shall be entitled to indemnification pursuant to this Article V for actual Damages incurred by
them, the Company shall, within thirty (30) days after the final determination of the amount of
such Damages, issue to the Breitling Indemnified Persons that number of additional Common
Shares in an aggregate amount equal to the quotient obtained by dividing (x) the amount of such
Damages by (y) the Fair Market Value per Common Share as of the date (the “Determination
Date”) of the submission of the notice of claim to Company pursuant to Section 5.4. Such
Common Shares shall be issued to the Stockholders pro rata, in proportion to the number of
Common Shares distributed to the Stockholders by Breitling. For purposes of this Section 5.5,
“Fair Market Value” shall mean, with respect to a Common Share on any Determination Date,
the average of the daily closing prices for the 10 consecutive business days prior to such date.
The closing price for each day shall be the last sales price or in case no sale takes place on such
day, the average of the closing high bid and low asked prices, in either case (a) as officially
quoted on the OTC Bulletin Board or such other market on which the Common Shares are then
listed for trading or quoted, or (b) if, in the reasonable judgment of the board of directors of the
Company, the OTC Bulletin Board is no longer the principal United States market for the
Common Shares, then as quoted on the principal United States market for the Common Shares as
determined by the board of directors of the Company, or (c) if, in the reasonable judgment of the
board of directors of the Company, there exists no principal United States market for the
Common Shares, then as reasonably determined in good faith by the board of directors of the
Company.

Section 5.6 Survival of Covenants and Agreements. The covenants and agreements
of the parties shall not survive the Closing, except for those covenants and agreements that by
their terms apply, or that are to be performed in whole or in part, after the Closing shall survive
the Closing.
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ARTICLE VI
EMPLOYEES

Section 6.1 Employment.

(a) At the Closing, the Company shall deliver, in writing, an offer of
employment (on an “at will” basis) to those of the Breitling Employees that it desires to hire to
commence such employment immediately upon the Closing Date. Each such offer of
employment shall be at the same salary or hourly wage rate and position in effect immediately
prior to the Closing Date. Such individuals who accept such offer by the Closing Date are
hereinafter referred to as the “Transferred Employees.” Subject to applicable laws, on and after
the Closing Date, the Company shall have the right to dismiss any or all Transferred Employees
at any time, with or without cause, and to change the terms and conditions of their employment
(including compensation and employee benefits provided to them).

(b) As of the Closing Date, or as soon as administratively feasible thereafter,
and for a period of at least one year following the Closing Date, the Company shall make
available to the Transferred Employees and their eligible spouses and dependents, as applicable,
employee benefits that are substantially similar in the aggregate to the benefits provided to the
Transferred Employees prior to Closing Date. Transferred Employees shall be granted credit for
their service with Breitling for any eligibility waiting period under any welfare plan and Section
401(k) plan sponsored by the Company. Furthermore, Transferred Employees shall be granted
credit for their service with Breitling for any vesting provisions under the Section 401(k) plan
sponsored by the Company.

(c) Breitling and each ERISA Affiliate that, prior to the Closing Date,
sponsored a group health plan (as defined in Section 5000b of the Code, Section 607 of ERISA,
or both) which provides welfare benefits to any Breitling Employee will either (i) maintain such
group health plan after the Closing Date, or (ii) in the event that Breitling does not maintain such
group health plan after the Closing Date, Breitling will maintain responsibility for administering
COBRA continuation coverage for the Breitling Employees, including Transferred Employees,
electing COBRA continuation coverage. Breitling acknowledges and agrees that the Company
shall have no obligation to provide continuation coverage under COBRA or any state health care
continuation coverage law with respect to any individual who either prior to or after the Closing
Date was covered under any group health plan contributed to or maintained by Breitling.
Breitling further agrees and acknowledges that Breitling shall be solely responsible for
compliance with all requirements under COBRA with respect to all Breitling Employees,
including Transferred Employees, and their beneficiaries, both prior to and after the Closing
Date. Breitling shall give all notices and provide continuation coverage in connection with the
Transactions required by COBRA and the Health Insurance Portability and Accountability Act
and any other applicable law prior to the Closing Date or in a timely manner thereafter.

Section 6.2 Standard Procedure. Pursuant to the “Standard Procedure” provided in
section 5 of Revenue Procedure 2004-53, 2004-34 I.R.B. 320, (i) the Company and Breitling
shall report on a predecessor/successor basis as set forth therein, (ii) Breitling will not be relieved
from filing a Form W-2 with respect to any Transferred Employees, and (iii) the Company will
undertake to file (or cause to be filed) a Form W-2 for each such Transferred Employee only
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with respect to the portion of the year during which such Employees are employed by the
Company that includes the Closing Date, excluding the portion of such year that such Employee
was employed by Breitling.

ARTICLE VII
MISCELLANEOUS

Section 7.1 Notices. All notices or communications hereunder shall be in writing
(including facsimile or similar writing) addressed as follows:

To the Company:

Bering Exploration, Inc.
710 North Post Oak, Suite 410
Houston, Texas 77024
Attn: J. Leonard Ivins, CEO

With a copy (which shall not constitute notice) to:

To Breitling:

Breitling Oil and Gas Corporation
1910 Pacific Avenue, Suite 7000
Dallas, Texas 75201
Attention: Chris Faulkner, Chief Executive Officer

With copies (which shall not constitute notice) to each of:

Haynes and Boone, LLP
1221 McKinney, Suite 2100
Houston, Texas 77010
Attention: Bill Nelson

Any such notice or communication shall be deemed given (i) when made, if made by hand
delivery, and upon confirmation of receipt, if made by facsimile, (ii) one business day after being
deposited with a next-day courier, postage prepaid, or (iii) three business days after being sent
certified or registered mail, return receipt requested, postage prepaid, in each case addressed as
above (or to such other address as such party may designate in writing from time to time).

Section 7.2 Severability. If any provision of this Agreement shall be declared to be
invalid or unenforceable, in whole or in part, such invalidity or unenforceability shall not affect
the remaining provisions hereof which shall remain in full force and effect.

Section 7.3 Assignment. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective heirs, legal representatives, successors, and
assigns; provided, however, that neither this Agreement nor any rights hereunder shall be
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assignable or otherwise subject to hypothecation and any assignment in violation hereof shall be
null and void.

Section 7.4 Interpretation. The headings contained in this Agreement are for
reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement.

Section 7.5 Counterparts. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same Agreement, and shall become
effective when one or more such counterparts have been signed by each of the parties and
delivered to each party.

Section 7.6 Entire Agreement. This Agreement, all documents contemplated herein
or required hereby, and the Confidentiality Agreement represent the entire Agreement of the
parties with respect to the subject matter hereof and shall supersede any and all previous
contracts, arrangements or understandings between the parties with respect to the subject matter
hereof.

Section 7.7 Governing Law. This Agreement shall be construed, interpreted, and
governed in accordance with the laws of the state of Texas, without reference to rules relating to
conflicts of law, except that the corporate laws of the State of Nevada shall govern the internal
operations of the Company.

Section 7.8 Submission to Jurisdiction. Each party to this Agreement submits to the
exclusive jurisdiction of the court of the State of Texas in any dispute or action arising out of or
relating to this Agreement and agrees that all claims in respect of such dispute or action may be
heard and determined in any such court except for the enforcement of judgments referred to in
the next sentence. Each party also agrees not to bring any dispute or action arising out of or
relating to this Agreement in any other court. Each party agrees that a final judgment in any
dispute or action so brought will be conclusive and may be enforced by dispute or action on the
judgment or in any other manner provided at law (common, statutory or other) or in equity in any
court having jurisdiction over the party. Each party waives any defense of inconvenient forum to
the maintenance of any dispute or action so brought and waives any bond, surety, or other
security that might be required of any other party with respect thereto.

Section 7.9 Attorneys’ Fees. If any action at law or equity, including an action for
declaratory relief, is brought to enforce or interpret any provision of this Agreement, the
prevailing party shall be entitled to recover reasonable attorneys’ fees and expenses from the
other party, which fees and expenses shall be in addition to any other relief which may be
awarded.

Section 7.10 No Third Party Beneficiaries. No Person other than the parties to this
Agreement is an intended beneficiary of this Agreement or any portion hereof.

Section 7.11 Disclosure Schedules. The disclosures made on any disclosure schedule,
including the Breitling Disclosure Schedule and the Company Disclosure Schedule, with respect
to any representation or warranty shall be deemed to be made with respect to any other
representation or warranty requiring the same or similar disclosure to the extent that the
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relevance of such disclosure to other representations and warranties is reasonably evident from
the face of the disclosure schedule. The inclusion of any matter on any disclosure schedule will
not be deemed an admission by any party that such listed matter is material or that such listed
matter has or would have a Breitling Material Adverse Effect or a Company Material Adverse
Effect, as applicable.

Section 7.12 Amendments and Supplements. This Agreement may be amended or
supplemented in writing by the Company and Breitling with respect to any of the terms
contained in this Agreement, except as otherwise provided by law.

Section 7.13 Extensions, Waivers, Etc. No failure or delay by the Company or
Breitling in exercising any right hereunder shall operate as a waiver thereof nor shall any single
or partial exercise thereof preclude any other or further exercise thereof or the exercise of any
other right hereunder. Any agreement on the part of a party hereto to any such extension or
waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party.

Section 7.14 Limitation on Damages. NOTWITHSTANDING ANYTHING TO THE
CONTRARY IN THIS AGREEMENT, IN NO EVENT SHALL ANY PARTY BE LIABLE TO
ANY OTHER PARTY, OR TO ANY INDEMNITEE, UNDER THIS AGREEMENT FOR
ANY EXEMPLARY, PUNITIVE, REMOTE, SPECULATIVE, CONSEQUENTIAL,
INDIRECT OR SPECIAL DAMAGES, AND NO CLAIM SHALL BE MADE OR AWARDED
AGAINST ANY PARTY, FOR ANY SUCH DAMAGES.

Section 7.15 Authorship; Representation by Counsel. The parties agree that the
terms and language of this Agreement were the result of negotiations between the parties and, as
a result, there shall be no presumption that any ambiguities in this Agreement shall be resolved
against any party. Any controversy over construction of this Agreement shall be decided without
regard to events of authorship or negotiation. Each of the parties hereto acknowledges that it has
been represented by independent counsel of its choice throughout all negotiations that have
preceded the execution of this Agreement.

Section 7.16 Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ALL
RIGHTS TO TRIAL BY JURY IN ANY ACTION, PROCEEDING, OR COUNTERCLAIM
(WHETHER BASED UPON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR
RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS
CONTEMPLATED HEREBY.

Section 7.17 Rules of Construction. The headings contained in this Agreement are for
reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement. In this Agreement (i) words denoting the singular include the plural and vice versa,
(ii) “it” or “its” or words denoting any gender include all genders, (iii) the word “including” shall
mean “including without limitation,” whether or not expressed, (iv) any reference herein to a
Section, Article, Paragraph, Clause or Schedule refers to a Section, Article, Paragraph or Clause
of or a Schedule to this Agreement, unless otherwise stated, and (v) when calculating the period
of time within or following which any act is to be done or steps taken, the date which is the
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reference day in calculating such period shall be excluded and if the last day of such period is not
a business day, then the period shall end on the next day which is a business day.

Section 7.18 No Other Representations or Warranties.

(a) THE COMPANY ACKNOWLEDGES AND AGREES THAT (i)
EXCEPT AS SET FORTH IN ARTICLE II, NEITHER BREITLING NOR ANY OTHER
PERSON MAKES ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED,
AT LAW OR IN EQUITY IN RESPECT OF BREITLING, AND ANY SUCH OTHER
REPRESENTATIONS OR WARRANTIES ARE HEREBY EXPRESSLY DISCLAIMED,
AND (ii) THE COMPANY SHALL ONLY BE ENTITLED TO RELY UPON THE
REPRESENTATIONS AND WARRANTIES THAT ARE CONTAINED IN ARTICLE II OF
THIS AGREEMENT. IN CONNECTION WITH THE COMPANY’S INVESTIGATION OF
BREITLING AND ITS BUSINESSES AND OPERATIONS, THE COMPANY AND ITS
REPRESENTATIVES HAVE RECEIVED FROM BREITLING OR ITS REPRESENTATIVES
CERTAIN PROJECTIONS AND OTHER FORECASTS FOR BREITLING AND CERTAIN
ESTIMATES, PLANS AND BUDGET INFORMATION. THE COMPANY
ACKNOWLEDGES AND AGREES THAT THERE ARE UNCERTAINTIES INHERENT IN
ATTEMPTING TO MAKE SUCH PROJECTIONS, FORECASTS, ESTIMATES, PLANS
AND BUDGETS; THAT THE COMPANY IS FULLY RESPONSIBLE FOR MAKING ITS
OWN EVALUATION OF BREITLING INCLUDING AS TO THE ADEQUACY AND
ACCURACY OF ALL ESTIMATES, PROJECTIONS, FORECASTS, PLANS AND
BUDGETS SO FURNISHED TO THEM OR THEIR REPRESENTATIVES, AND THAT
BREITLING DOES NOT MAKE ANY REPRESENTATIONS OR WARRANTIES
REGARDING SUCH ESTIMATES, PROJECTIONS, FORECASTS, PLANS AND BUDGETS.

(b) BREITLING ACKNOWLEDGES AND AGREES THAT (A) EXCEPT
AS SET FORTH IN ARTICLE III, NEITHER THE COMPANY NOR ANY OTHER PERSON
MAKES ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AT LAW
OR IN EQUITY IN RESPECT OF THE COMPANY, AND ANY SUCH OTHER
REPRESENTATIONS OR WARRANTIES ARE HEREBY EXPRESSLY DISCLAIMED,
AND (B) BREITLING SHALL ONLY BE ENTITLED TO RELY UPON THE
REPRESENTATIONS AND WARRANTIES THAT ARE CONTAINED IN ARTICLE III OF
THIS AGREEMENT. IN CONNECTION WITH BREITLING’ INVESTIGATION OF THE
COMPANY AND ITS BUSINESSES AND OPERATIONS, BREITLING AND ITS
REPRESENTATIVES HAVE RECEIVED FROM THE COMPANY OR ITS
REPRESENTATIVES CERTAIN PROJECTIONS AND OTHER FORECASTS FOR THE
COMPANY AND CERTAIN ESTIMATES, PLANS AND BUDGET INFORMATION.
BREITLING ACKNOWLEDGES AND AGREES THAT THERE ARE UNCERTAINTIES
INHERENT IN ATTEMPTING TO MAKE SUCH PROJECTIONS, FORECASTS,
ESTIMATES, PLANS AND BUDGETS; THAT BREITLING IS FULLY RESPONSIBLE FOR
MAKING ITS OWN EVALUATION OF THE COMPANY INCLUDING AS TO THE
ADEQUACY AND ACCURACY OF ALL ESTIMATES, PROJECTIONS, FORECASTS,
PLANS AND BUDGETS SO FURNISHED TO IT OR ITS REPRESENTATIVES, AND
THAT THE COMPANY DOES NOT MAKE ANY REPRESENTATIONS OR WARRANTIES
REGARDING SUCH ESTIMATES, PROJECTIONS, FORECASTS, PLANS AND BUDGETS.
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[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of 
the day and ~,....;.~ above written. 

BREITL BERING EXPLORATION, INC. 

By: _____________ _ By: ___________ _ 
Chris Faulkner, President J. Leonard Ivins, Chief Executive Officer 

ALTIES CORPORATION 

SIGNA 11JRE PAGE TO AsSET PURCHASE AGREEMENT 
BY AND AMONG 

BERING EXPLORATION, INC., BREITLING OIL AND GAS CORPORATION AND BREITLING ROYALTIES CORPORATION 
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IN WITNESS WHEREOF. the parties hereto have duly CXCl'.Likd '.his 1\gre,.111,'111 ::is of 
1he clny rrnd year firs! above wrilten. 

DRE! l! li'~C: O[L AND Gi\S CUI<PClf< 1\TlON flF.Rl'\(i EXFI.OF:,\Tk)N. ::< 

Uy:_ ____________ By: _____ ~ 
Chris Fm1ikner, President 

BR.Ell LI>JG ROY/\LTlLS COR.PORAI ION 

Bv: 
Chris Faulkner, President 

SJGNATURE PAGE TU ASSET PURCHASE AGl{l L:v:I:\ I 

BY AND AMONG 

BERJNC. E.\PL0RATI0N, INC., BREITLING OIL, AND GAS CORPORATION ANLJ BRi'.ITI.Ir<CJ ROY.·\1"1 l-:S C'.l :IU'nti .•\T!()'J 
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Bering Exploration, Inc.

Company Disclosure Schedule

Schedule 1.8(f) Stockholders of the Company:

 J. Leonard Ivins

 Steven M. Plumb

 VASHB Group, LLC

 Kevan Casey

 Silver Star Holdings Trust

 KM Casey No. 1, Ltd.

 Jinsun, LLC

 Pass the Biscuits, LLC

 Far East Strategies, LLC

 Vertical Holdings, LLC

Schedule 3.1(a) Foreign Qualifications
Jurisdictions in which the Company is duly qualified to
conduct business:

Nevada
Texas
Louisiana

Schedule 3.1(b) Subsidiaries
Name Jurisdiction

Secure Voice Communications,
Inc.

Texas (incorporation)

Schedule 3.2(a) Capitalization
Description $ Basic Fully Diluted
Convertible Notes 0
Warrant 907,666
Preferred stock 0
Common stock 37,020,542

Total 37,928,208
3.4(b) Consents

None
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3.4(c) Defaults
1. The Company has granted a lien upon all of its oil and gas properties to a

lender, Jinsun, LLC, that will be released upon conversion or repayment of
the underlying debt.

2. Other than those being released upon closing, none

3.5(d) Transfer Agent
The Company’s Transfer Agent is:
V Stock Transfer, LLC
77 Spruce Street, Suite 201
Cedarhurst, NY 11515
V: (646) 335-0311
F: (646) 536-3179
Seth Farbman
seth@vstocktransfer.com

3.8 Absence of Certain Changes

None

3.9 Tax
None

3.9(f) Affiliated Groups
None

3.10 Litigation
Certain vendors of the Company have filed liens against the Company for non-payment
of debts, as follows, which will be assigned or released prior to closing:
Riceland $15,890.00
Schlumberger $9,385.76

3.11(a)(1) Company Benefit Plans
None

3.11(a)(2) Employment Agreements
 Employment Agreement for J. Leonard Ivins dated January 1, 2012.
 CFO Agreement for Steven M. Plumb dated March 14, 2008.

3.11(d) Severance/Change in Control Agreements
None
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3.11(e) Employees
Name Title Entity Compensation O/S $
J. Leonard
Ivins1

Chief
Executive
Officer

n/a $13,000/month $0

Steven M.
Plumb1

President,
Chief Financial
Officer

Clear Financial
Solutions, Inc.

$12,750/month $0

Jerry Walters2,3 Production
Manager

Wildcat
Operations,
LLC

$1,500/day $0

Carl Keating2 Keating’s
Production
Services

Keating’s
Production
Services

$900/day $0

1 Ivins and Plumb will resign upon closing
2 Walters and Keating are employed under oral agreements related to the N Edna well

which is being transferred to a lender at closing and, accordingly, will not be a future
liability of the Company.

3 Walters has executed a Settlement and Release Agreement with the Company.

3.12 Environmental Liability
None

3.14 Insurance
 General Liability Policy #PMGG26793531 through ACE

American Insurance Company
 Control of Well Insurance through Underwriters at

Lloyd’s Policy# B0702GA030320B
 Automobile Liability through Ace Property & Casualty

Policy# CALH08533799

3.15 Labor Matters
None

3.16(a) Material Contracts
 Pipeline Right-of-Way Grant between Joyce LeJeune Farms, LLC

and Bering Operations, Inc. dated March 6, 2013.
 Gas Purchase Contract between Bering Operating, Inc. and Enerfin

Field Services LLC dated April 1, 2013.
 Rental Agreement and Lease between Clear Financial Solutions,

Inc. and the Company dated May 1, 2011.
 Employment Agreements listed in Schedule 3.11(a)(2)
 Indemnification Agreement between the Company and J. Leonard

Ivins dated February 25, 2013.
 Indemnification Agreement between the Company and Steven M.
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Plumb dated February 25, 2013.
 Global Release and Indemnification Agreement by and among the

Company, Kevan Casey, Far East Strategies, LLC and Jinsun, LLC
dated March 27, 2013.

3.16 (b)
None

3.16(c)
None

3.16(d)
None

3.19 Hedging
None

3.22 Related Party Transaction
None

158

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 160 of 184   PageID 14602Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 160 of 184   PageID 14602



BREITLING DISCLOSURE SCHEDULES

TO

ASSET PURCHASE AGREEMENT

By and Among

BERING EXPLORATION, INC.

BREITLING OIL AND GAS CORPORATION

and

BREITLING ROYALTIES CORPORATION
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Section 1.8(g)
Post-Closing Officers

Name Position
Chris Faulkner Chief Executive Officer, nominee for director
Jeremy Wagers Chief Operating Officer, General Counsel &

Secretary
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Section 2.1(a)
Foreign Qualifications

Breitling Energy Companies, Inc., a Texas corporation and wholly owned subsidiary of Breitling
Oil and Gas Corporation is qualified to do business in:

North Dakota
Oklahoma
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Section 2.1(b)
Foreign Qualifications

Breitling Oil and Gas Corporation will, at Closing, own 100% of the outstanding capital stock of
Breitling Energy Companies, Inc., a Texas corporation.

Breitling Energy Companies, Inc. will, at Closing, own a 50% interest in each of Breitling
Royalty Funds, LLC, a Texas limited liability company, and Breitling Energy Advisors, LLC, a
Texas limited liability company.
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Section 2.3(b)
Consents and Approvals

None
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Section 2.3(c)
No Violation

None
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Section 2.3(d)
Outstanding Orders

None
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Section 2.3(e)
Liens

None

166

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 168 of 184   PageID 14610Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 168 of 184   PageID 14610



Section 2.4(a)
Financial Statements

Balance Sheets for Breitling Oil and Gas Corporation as of December 31, 2012, 2011 and 2010
and Statements of Operations for the years ending December 31, 2012, 2011 and 2010.

Balance Sheets for Breitling Royalties Corporation as of December 31, 2012, 2011 and 2010 and
Statements of Operations for the years ending December 31, 2012, 2011 and 2010.

167

Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 169 of 184   PageID 14611Case 3:16-cv-01735-D   Document 524   Filed 02/14/20    Page 169 of 184   PageID 14611



Section 2.5
Undisclosed Liabilities

None
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Section 2.6
Certain Changes

None
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Section 2.7
Taxes

None
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Section 2.7(c)
Knowledge of Breitling

Chris Faulkner
Jeremy Wagers
Rick Hoover
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Section 2.8
Litigation

[To come]
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Section 2.9(b)
Breitling Employment Agreements

None
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Section 2.9(c)
Breitling Employees

Chris Faulkner
Parker Hallam
Michael Miller
Jeremy Wagers
Gilbert Steedley
Rick Hoover

Breitling has no severance policy.

Breitling has no written employment agreement or similar arrangements with its employees.
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Section 2.10
Environmental Liability

None
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Section 2.12
Insurance

[To come]
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Section 2.13
Labor Matters

None
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Section 2.14(a)
Material Contracts

i. None.
ii. None

iii. None
iv. None
v. None

vi. Operating Agreements for Breitling Royalty Funds, LLC and Breitling Energy Advisors,
LLC

vii. None
viii. None

ix. A large portion of Breitling’s assets were acquired pursuant to earnout arrangements,
none of which is individually material.

x. None
xi. Gas Processing and Purchase Contract dated as of October 1, 2013 between Enbridge

Pipelines (Texas Gathering) L.P. and Breitling Energy Companies.
xii. Gas Purchase Agreement dated as of May 1, 2012 between Breitling Oil and Gas

Corporation and Mustang Gas Products, LLC.
xiii. None
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Section 2.14(b)
Material Contracts

None
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Section 2.14(c)
Material Contracts

None
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Section 2.14(d)
Material Contracts

None
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Section 2.18
Hedging

None
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