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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

SECURITIES AND EXCHANGE  § 
COMMISSION,    § 
      § 
 Plaintiff,    § 
      § 
vs.      § Civil Action No. 3:16-CV-1735-D 
      § 
CHRISTOPHER A. FAULKNER, et al. § 
      § 
 Defendants.    § 
 

NON-PARTIES (JINSUN PLAINTIFFS) CONSOLIDATED REPLY  
BRIEF: EMERGENCY MOTION TO LIFT STAY ORDER 

 
 

I. 
Summary of Argument 

 
On an emergency basis, this Court should immediately lift the stay because, after 

carving out the aiding and abetting a breach of fiduciary duty claim as the movants have 

agreed to do, Jinsun Plaintiffs’ remaining claims are “direct” causes of action that seek 

to recover for individualized harm, which only Jinsun Plaintiffs can bring.  As United 

States District Judge Fitzwater has duly opined, “[i]t is a well-known legal principle that a 

receiver can bring only those claims belonging to the entities it represents and cannot 

bring claims on behalf of third parties.”  See, e.g., Reneker v. Offill, Civil Action No. 

3:08-CV-1394, 2009 WL 804134, *5 (N.D. Tex. March 26, 2009) (Fitzwater, J.) 

(emphasis added) [citations omitted].  Receiver has not and cannot assert claims that 

are directly owned by Jinsun Plaintiffs.   
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In his three-page Response, which is supported by no-evidence, Receiver 

suggests that Jinsun Plaintiffs ignored this Court’s March 5, 2019 Memorandum Opinion 

and Order (#408) (hereinafter, “First Order”), when Jinsun Plaintiffs dismissed their 

professional negligence claim, but continued to prosecute their aiding and abetting a 

breach of fiduciary duty claim in state court.  See docket #520 (pg. 2, ¶ 1).  That is 

untrue; and, in fact, the record supports the opposite conclusion.  In its First Order, this 

Court specifically held that: (i) all of Jinsun Plaintiffs’ non-professional negligence 

claims—including its aiding and abetting a breach of fiduciary duty claim—did not 

appear to implicate any receivership asset; and, (ii) neither Receiver nor Rothstein Kass 

contended that the aiding and abetting a breach of fiduciary duty claim impacted the 

receivership estate. See Appx. (pg. 12) (First Order) (docket # 408) (§ IV, ¶ 1) (pg. 12).   

Be that as it may, in light of this Court’s February 6, 2020 Memorandum Opinion 

and Order (“Second Order”),1 finding that the breach of fiduciary duty claim belongs to 

the Receiver, and given Jinsun Plaintiffs’ willingness to dismiss that claim (Appx. pg. 28-

29), there is no good faith basis for the stay to continue to remain in place.   

Rothstein Kass’s arguments should be rejected for three additional reasons:  

1) Waiver: In Texas, if a defendant wants to claim that a cause of 

action asserted by an individual, actually belongs to a corporation—

or someone else—it must file a verified denial and plead lack of 

capacity to sue, or the issue is waived.  See, e.g., Pledger v. 

Schoellkopf, 762 S.W.2d 145, 146 (Tex. 1988); TEX. R. CIV. P. 93.  

In the Jinsun Action, Rothstein Kass did not file a verified denial 

 
1 See Appx. (pg. 27) (Second Order) (docket # 508) (§ IV, ¶ 1) (pg. 13).   
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contesting Jinsun Plaintiffs’ capacity to sue; and, furthermore, the 

pleading deadline in the Jinsun Action has long since expired.  

Consequently, Rothstein Kass’s argument that Jinsun Plaintiffs 

allegedly cannot assert their remaining state law claims has been 

waived.  Rothstein Kass cannot litigate in this Court an affirmative 

defense it waived in state court—the very month before the trial in 

state court.   

2) Judicial Admissions:  Rothstein Kass judicially admitted in its state 

court pleadings that Faulkner committed fraud, that he violated the 

Texas Securities Act, and that he was negligent and those actions 

caused Jinsun Plaintiffs’ damages.  In Texas, a judicial admission 

conclusively establishes a fact. Rothstein Kass is judicially estopped 

from taking a position in this Court directly adverse to the judicial 

admissions it has made in state court. 

3)  Rothstein Kass is Seeking Relief that is Not Before the Court:  

Rothstein Kass is now arguing, for the very first time, that all of 

Jinsun Plaintiffs’ causes of action allegedly belong to Receiver.  

Despite filing two prior Motions in this Court, Rothstein Kass has 

never taken that position before and it cannot ask the Court, for the 

very first time in a response, to grant relief that is not before it—one 

month before the trial in state court. The Stay Order is designed to 

protect receivership assets—its purpose is not to be exploited by a 

third party tortfeasor, like Rothstein Kass, to use as a vehicle to get 

relief in this forum that it cannot get in state court—including a delay 

of a trial setting that it agreed to months ago. 

 
Because the Jinsun Action is set for trial in state court on March 24, 2020, and 

because Jinsun Plaintiffs’ claims no longer implicate any receivership asset, this Court 

should immediately lift the stay on an emergency basis.  Jinsun Plaintiffs are grateful for 

the Court’s time and attention to this time-sensitive issue. 
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II. 
The Claims that Remain After Dismissing the  

Breach of Fiduciary Duty Claim 
 

 If the Court lifts the stay, and it should, Jinsun Plaintiffs will immediately dismiss 

with prejudice their breach of fiduciary duty claim.  Appx. (pg. 28-29).  Once that claim is 

dismissed, the following causes of action remain, which would be submitted to a state 

court jury:  aiding and abetting violations of the Texas Securities Act, negligent 

misrepresentation, and fraud (“hereinafter, “Remaining State Law Claims”).  Appx. (pg. 

87-93). 

III. 
Argument & Authorities 

 
A. 

Jinsun Plaintiffs’ Remaining State Law Claims are Direct  
Claims that the Receiver has No Authority to Assert 

 
“It is a well-known legal principle that a receiver can bring only those claims 

belonging to the entities it represents and cannot bring claims on behalf of third parties.”  

See, e.g., Reneker v. Offill, Civil Action No. 3:08-CV-1394, 2009 WL 804134, *5 (N.D. 

Tex. March 26, 2009) (Fitzwater, J.) (emphasis added) [citations omitted].   

Consistent with the principles set forth in Reneker, in the First Order (docket 

#408), Judge Fitzwater held that Jinsun Plaintiffs’ Remaining State Law Claims could 

only be a receivership asset, “if the Receiver could have brought the claim directly 

and—due to the claim’s derivative nature—the Jinsun Plaintiffs could not have done so.”  

See Appx. (pg. 8) (First Order) (docket #408) (§ III-A, ¶ 1) (pg. 8) (emphasis added).  

Judge Fitzwater also held that the Jinsun Plaintiffs’ Remaining State Law Claims, “do 

not appear to be receivership assets.” See Appx. (p. 12) (First Order) (docket # 408) 

(§IV, ¶ 1) (pg. 12) (emphasis added).  Indeed, relying upon Section 162.01 of Professor 
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Dorsaneo’s TEXAS LITIGATION GUIDE, and the Texas Supreme Court’s opinion in, Murphy 

v. Campbell, 964 S.W.2d 265, 268 (Tex. 1997), this Court opined that Jinsun Plaintiffs’ 

Remaining State Law Claims, “appear to allege harms inflicted directly on the Jinsun 

Plaintiffs themselves.” See Appx. (pg. 12) (First Order) (docket # 408) (§ IV, ¶ 1) (pg. 

12) (emphasis added). [citations omitted]. The First Order should be dispositive of the 

issue now before the Court in itself.  The language therein is re-produced below: 

 

See Appx. (pg. 12) (First Order) (docket # 408) (§ IV, ¶ 1) (pg. 12) (emphasis added). 

In denying the motion to vacate. the comi observes that the claims the Jinsun 

Plaintiffs b1ing other than for professional negligence do not appear to be receivership assets. 

Rothstein Kass and the Receiver do not argue that these other claims-for aiding and 

abetting a breach of fiduciary duty. aiding and abetting violations of the Texas Secmities 

Act.10 negligent misrepresentation. co11ll11011-law fraud and aiding and abetting fraud, fraud 

by 11011-disclosrn·e. and statuto1y fraud-are derivative of a direct claim held by a receivership 

entity. Rather. these clain1s appear to allege hanus inflicted directly on the Jinsun Plaintiffs 

theiuselves. See 11 \Villiam V. Dorsaneo III, Texas Litigation Guide § 162.01 (2019) 

('·\Vhen the \\Tongful acts violate duties o,ved directly to the injm·ed shareholder rather than 

to the co1poratio11. the shareholder may prosecute a direct action individually.·•): cf Mwphy 

v. Campbell. 964 S.\V.2d 265. 268 (Tex. 1997) (whei·e tax advisor cotmseled dissolving 

co1poration and its shareholders, and consequences of tax treatment of dissolution fell 

directly on shareholders, shareholders had direct cause of action against advisor). The 
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In Reneker supra, Judge Fitzwater opined that, the Receiver, Ron Reneker, only 

had Article III standing to bring tort claims on behalf of the entities he represented—and 

not on behalf of the investors in those various entities.  See Reneker, 2009 WL 804134, 

at *5 (Fitzwater, J.) (“The standing requirement of Article III precludes Reneker, as the 

designated receiver for the AmeriFirst Clients, from bringing causes of action that 

belong to their investors as such, as contrasted with claims that belong directly to the 

AmeriFirst Clients for whom Reneker is the appointed representative.”) [citations 

omitted].  Accordingly, in Reneker, the receiver could not assert legal malpractice claims 

against Godwin Pappas on behalf of various investors, for injuries they sustained, even 

though those investors owned stock in the entities put into receivership.  Id. (Fitzwater, 

J.) (“The standing requirement of Article III ‘precludes [Reneker], as the designated 

receiver for [the AmeriFirst Clients], from bringing causes of action that belong to their 

investors as such, as contrasted with claims that belong directly to [the AmeriFirst 

Clients] for whom [Reneker] is the appointed representative’.”) (quoting Scholes v. 

Schroeder, 744 F.Supp. 1419, 1421 (N.D. Ill. 1990)). 

Similarly, the Texas Supreme Court’s decision in, Sterling Trust Co. v. Adderly, 

168 S.W.3d 835 (Tex. 2005), is on-point—illuminating that Jinsun Plaintiffs are the 

exclusive owners of their Remaining State Law Claims.  In Sterling Trust, the SEC sued 

Norman Cornelius for defrauding investors, when Cornelius steered these investors’ 

savings into Avalon Custom Homes (“Avalon”), a business that Cornelius owned, where 

he commingled and misappropriated their funds.  Id. at 837-38.  Investors in Avalon lost 

millions of dollars.  Id. at 838.  The SEC put Avalon into receivership; however, the 

investors sued Sterling Trust, who Cornelius had recommended to be the custodian of 

Case 3:16-cv-01735-D   Document 523   Filed 02/14/20    Page 6 of 11   PageID 14437Case 3:16-cv-01735-D   Document 523   Filed 02/14/20    Page 6 of 11   PageID 14437



7 

 

their investments in Avalon.  Id.  Even though these investors owned stock certificates 

with Avalon, who was embroiled in an SEC receivership, the investors’ rights to sue 

Sterling Trust for misrepresentations and aiding and abetting Avalon’s Texas Securities 

Act violations were not impaired and their claims were tried to a state court jury.  There 

is no indication whatsoever in Sterling Trust that these investors claims were anything 

other than “direct” claims that only they could bring.  Id. at 839-43. 

Reneker and Sterling Trust are factually similar to the present case. In the case 

at bar, Jinsun Plaintiffs owned shares in Bering before the reverse merger; in fact, 

Jinsun Plaintiffs are identified by name in the schedules to the Asset Purchase 

Agreement.  Appx. (pg. 155).  The Asset Purchase Agreement was a “stock” 

transaction, where Jinsun Plaintiffs’ shares in Bering were transferred to Faulkner and 

his criminal enterprise.  See Appx. (pg. 106) (Asset Purchase Agreement) (p. 1, ¶ 2).  

Receiver has absolutely no right to sue on behalf of Jinsun Plaintiffs for their 

individualized losses of the shares they owned in Bering before the reverse merger.   

On the contrary, Receiver’s lawsuit against Rothstein Kass underscores the point 

that he only has the authority to sue on behalf of these other entities, which are wholly 

unrelated to Jinsun Plaintiffs’ individualized losses: Breitling Oil and Gas Corporation, 

Breitling Royalties Corporation, Breitling Energy Corporation, Crude Energy, LLC, 

Crude Royalties, LLC, and Patriot Energy, Inc.  See Appx. (pg. 33) (§ I, ¶ I) (Civil 

Action No. 3:19-cv-10594-D) (docket # 1) (§ I, ¶ I) (pg. 1).  The relevant portion of the 

Receiver’s Complaint against Rothstein Kass is re-produced below: 
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See id. (emphasis added).   

Receiver has absolutely no standing or any other form of authority to sue on 

Jinsun Plaintiffs’ behalves for torts that belong to them for harm that they directly 

sustained.  Notably, Jinsun Plaintiffs’ Remaining State Law Claims constitute 

individualized property rights, which Receiver and Rothstein Kass are precluded from 

infringing upon in a federal forum, without wrongfully undermining Jinsun Plaintiffs’ 

substantive due process rights.2  See 28 U.S.C. § 2283; see also Kansas Public 

Employees Ret. Sys. v. Reimer & Kroger Assocs., Inc., 77 F.3d 1063, 1068 & n. 4 (8th 

Cir. 1996) (the Anti-Injunction Act prohibits federal courts from enjoining state court 

proceedings unless the injunction falls within the scope of three narrow exceptions, 

which are inapplicable to the present case).  Consequently, because Jinsun Plaintiffs’ 

Remaining State Law Claims do not “implicate receivership assets,” they “fall outside 

the scope of the Stay Order.”  Appx. (First Order) (pg. 13) (docket #408) (§ IV, ¶ 2) (pg. 

 
2 See, e.g., Young v. Taylor-Seidenbach, 2004 WL 1403399, *4 f.n. 3 (E.D. La. June 22, 2004) 
(noting that “a cause of action is a property right of which a person cannot be divested without 
due process of law.”) [citations omitted]; see also Associated Reedy Mix, Inc. v. Douglas, 843 
S.W.2d 758, 762 (Tex. App.—Waco 1992, no writ) (a cause of action is an individualized 
property right, which can form the basis of a turnover order) [citations omitted] 
 

1. The Receiver bringc; this action to recover damagec; sustained by Breitling Oil & 

Gas Corporation ('BOG"), Breitling Royalties Corporation ("'BRC') , Breitling Energy 

Corporation ("BECC") (collectively the '"Audit Entities') -- and their alter egos Crude Energy, 

LLC ("Crude Energy"). Crude Royalties, LLC ("Crude Royalties·') and Patriot Energy, Inc. 

("Patriot') (collectively with the Audit Entities, '·Breitling"') -- as a result of Rothstein and 
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13).  This Court should lift the stay so that Jinsun Plaintiffs can adjudicate their 

Remaining State Law Claims next month. 

B. 
Rothstein Kass’s Arguments have all been Waived 

 
In Texas, if a defendant wants to claim that a cause of action asserted by an 

individual—actually belongs to a corporation or someone else—it must file a verified 

denial and plead that plaintiff allegedly lacks capacity to sue.  See Pledger v. 

Schoellkopf, 762 S.W.2d 145, 146 (Tex. 1988).  If a verified denial challenging an 

individual’s right to bring a cause of action that may allegedly belong to a corporation is 

not filed, the issue is waived.  Id. at 145-46.  Indeed, the Texas Supreme Court in 

Pledger held: 

This case concerns the questions of whether certain causes of action 
are individual causes of action or corporate causes of action, and 
whether a defendant is required to file a plea of verified denial under 
Tex. R. Civ. P. 93(2) to contest a plaintiff's capacity to bring suit. The 
trial court rendered judgment against the defendants upon the jury 
findings of fraud, material misrepresentation, and tortious interference 
with a business relationship. The court of appeals determined that the 
claims here belonged to the corporation and that no verified denial was 
required.  We reverse the judgment of the court of appeals and hold 
that a verified denial should have been filed.  We need not reach the 
question concerning to whom the causes of action belong. 
 

Id. at 145. 
 

Here, Rothstein Kass did not file a verified denial pleading Jinsun Plaintiffs 

alleged lack of capacity to assert their claims (Appx. (pg. 67-70)), which is an affirmative 

defense that is waived, if not pled.  See id; see also King-Mays v. Nationwide Mut. Ins. 

Co., 194 S.W.3d 143, 145 (Tex. App.—Dallas 2006, pet. denied). The pleading deadline 

in the Jinsun Action has expired.  Accordingly, Rothstein Kass has waived all of the 

arguments it attempts to make now.  King-Mays, 194 S.W.3d at 145.  
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C. 
Rothstein Kass Judicially Admitted that Jinsun Plaintiffs  

Were Damaged Directly by Faulkner’s Fraud, Violations of  
the TSA, and his Negligent Misrepresentations 

 
In Texas, a judicial admission conclusively establishes a fact and any further 

evidence is inadmissible to controvert same. See Mendoza v. Fid. & Guar. Ins. 

Underwriters, Inc., 606 S.W.2d 692, 694 (Tex. 1980); Houston First American Savings, 

et al. v. Musick, 650 S.W.2d 764, 767 (Tex. 1983); Chilton Ins. Co. v. Pate & Pate 

Enterprises, Inc., 930 S.W.2d 877, 884 (Tex. App.—San Antonio 1996, writ denied).   

In its Response to Jinsun Plaintiffs’ Motion to Lift Stay, Rothstein Kass takes the 

position that Jinsun Plaintiffs have no damages because they allegedly belong to 

Receiver.  However, in its live answer in state court, Rothstein Kass judicially admitted 

that Christopher Faulkner’s negligence, acts of fraud, and his violations of the TSA 

caused Plaintiffs’ individualized damages. See Appx. (p. 68-69) (filed October 14, 2019) 

(p. 3, § III, ¶¶18-19). Rothstein Kass is judicially estopped from taking a position with 

this Court that is directly contrary to the position it has taken in the Jinsun Action. 

D. 
Rothstein Kass is Seeking Affirmative Relief  

that is Not Before the Court 
 

 Despite having filed two Motions that this Court has already ruled upon (Docket 

#408, #512), neither Rothstein Kass nor Receiver have ever claimed that Jinsun 

Plaintiffs’ Remaining State Law Claims are subject to the Stay Order—until now.  This 

Court cannot and should not grant affirmative relief that is not before it.  The argument 

that Rothstein Kass makes now is a wrongful attempt by a tortfeasor to exploit the Stay 

Order to delay a trial properly brought by injured third parties who are outside the 

receivership.   
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 WHEREFORE, PREMISES CONSIDERED, Jinsun Plaintiffs pray that this 

Honorable Court immediately lift the stay. 

Respectfully Submitted, 
 

BRIAN LAUTEN, P.C. 
 

        
       ________________________________ 

Brian P. Lauten 
       State Bar No. 24031603 
       blauten@brianlauten.com 
       3811 Turtle Creek Blvd., Ste. 1450 
       Dallas, Texas 75219 
       (214) 414-0996 telephone 
       (214) 744-3015 facsimile 
 

ATTORNEYS FOR J. LEONARD 
IVINS, STEVEN PLUMB, JINSUN, 
L.L.C., SILVER STAR HOLDINGS 
TRUST, TPH HOLDINGS, L.L.C., AND 
VERTICAL HOLDINGS, L.L.C. 
 

 
 

CERTIFICATE OF SERVICE 
 

 In accordance with Rule 5b of the Federal Rules of Civil Procedure, the 

undersigned certifies that a true and correct copy of the foregoing instrument has been 

served upon all counsel of record via the ECF case manager system on this the 14th 

day of February, 2020. 

        

       _______________________________ 
       BRIAN P. LAUTEN 
       ATTORNEYS FOR MOVANTS 
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