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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

SECURITIES AND EXCHANGE  § 
COMMISSION,    § 
      § 
 Plaintiff,    § 
      § 
vs.      § Civil Action No. 3:16-CV-1735-D 
      § 
CHRISTOPHER A. FAULKNER, et al. § 
      § 
 Defendants.    § 
 

NON-PARTIES (JINSUN PLAINTIFFS) VERIFIED EMERGENCY MOTION  
TO LIFT STAY (docket #512); OR, IN THE ALTERNATIVE,  

TO MODIFY STAY, AND BRIEF IN SUPPORT 
 

I. 
Summary of Argument 

 
 Consistent with this Court’s Memorandum Opinion and Order (#512), the Jinsun 

Plaintiffs1 agree to immediately dismiss their knowing participation in a breach of 

fiduciary duty claim (and conspiracy to aid and abet a breach of fiduciary duty) 

(collectively, “Breach of Fiduciary Duty Claim”) against Rothstein Kass with prejudice.  

See docket #512.  Because the remaining claims pled in the Ninth Amended Petition 

have no impact on Receivership assets, the Jinsun Plaintiffs respectfully seek an 

emergency order lifting the stay so that they can proceed to trial2 on March 24, 2020, on 

their remaining state-law tort claims.  Compare docket #487 (pg. 14) (§ IV, ¶ 1) (filed 

October 16, 2019) (Rothstein Kass’s Motion for Additional Clarification of Stay Order 

 
1 Len Ivins, Steven Plumb, Jinsun, LLC, Silver Star Holdings, Trust, TPH Holdings, LLC, and 

Vertical Holdings, LLC are collectively referred to herein as the “Jinsun Plaintiffs.”  

2 The Jinsun Plaintiffs’ claims are pending under Cause No. 17-06429-C in County Court at Law 

No. 3 for Dallas County. 
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sought clarification of the stay with respect to Jinsun Plaintiffs’ aiding and abetting a 

breach of fiduciary duty claim and conspiracy to aid and abet a breach of fiduciary 

duty—not any other claims in the Ninth Amended Petition), with, docket #512 

(Memorandum Opinion & Order) (February 6, 2020) (finding that the aiding and abetting 

a breach of fiduciary duty and conspiracy to aid and abet a breach of fiduciary duty 

claims belong to the Receiver, but not the Jinsun Plaintiffs’ remaining state law claims).   

If this Court were to keep the stay in place (notwithstanding Jinsun Plaintiffs’ 

stipulation of dismissal of their Breach of Fiduciary Duty Claim), it would not genuinely 

preserve the status quo and the Jinsun Plaintiffs would suffer an immediate and 

substantial injury for two reasons: (i) Plaintiff, Len Ivins, turns 85 years-old in April, he 

recently suffered an aortic aneurism, and he is permanently disabled; if the trial is 

delayed again, it is doubtful the case will be resolved while he is still with us; and (ii) the 

state court lawsuit has been aggressively litigated since it was filed in November of 

2017, and it is set for trial on March 24, 2020, wherein hundreds of thousands of dollars 

in attorney time has been expended preparing the case for trial, there are experts who 

are flying in for the trial, and witnesses who have been served with subpoenas.   

The Jinsun Plaintiffs desperately need a resolution of their claims and they 

stipulate to their Ninth Amended Petition being reformed to fully comply with this Court’s 

Memorandum Opinion & Order.  docket #512.  For these reasons, the Jinsun Plaintiffs 

respectfully request an order lifting the stay, given their stipulation of dismissal of the 

Breach of Fiduciary Duty Claim. 

 

 

--
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II. 
Argument & Authorities 

 
A. 

Jinsun Plaintiffs Stipulate to an Order of Dismissal with Prejudice  
of their Aiding and Abetting a Breach of Fiduciary Duty Claim, 

and an Order Fully Conforming their Ninth Amended  
Petition to docket #512 

 

 In determining whether to lift a litigation stay in a receivership action, courts have 

considered three factors: “(1) whether refusing to lift the stay genuinely preserves the 

status quo or whether the moving party will suffer substantial injury if not permitted 

to proceed; (2) the time in the course of the receivership at which the motion for relief 

from the stay is made; and (3) the merit of the moving party's underlying claim.”   See 

SEC v. Stanford Int’l Bank Ltd., 424 Fed. Appx. 338, 341 (5th Cir. 2011) (per curiam).  

The third prong does not require proof that the movant will actually prevail, but only that 

he has a “colorable claim” that justifies lifting the stay.  See SEC v. Provident Royalties, 

LLC, 2011 WL 2678840, *4 (N.D. Tex. July 11, 2017) (Lindsay, J.) [citations omitted]. 

As noted supra, the Jinsun Plaintiffs agree to dismiss their Breach of Fiduciary 

Duty Claim with prejudice. 3  Given that to be true, each of the factors above weigh 

 
3 The movant’s Counsel apologizes to the Court for not getting a response on file within twenty-
one days.  Rothstein Kass’s Motion was filed shortly before the undersigned attorney (Brian 
Lauten) started a jury trial that lasted from late October through mid-November (almost an entire 
month) in East Texas (Henderson County District Court—the Honorable Scott McKee). The 
undersigned attorney only has two employees and no full-time lawyer help; so, it was not 
possible to get a timely response on file with such limited resources and for that the movant’s 
attorney apologizes and falls on his own sword.  The Jinsun Plaintiffs did not believe they were 
violating any stay order of this Court. To this end, Breitling’s General Counsel, Jeremy Wagers, 
testified that Breitling and Faulkner owed the Jinsun Plaintiffs an individualized fiduciary duty.  
Appx. (pg. 3-4) (183:23-184:7).  Furthermore, Rothstein Kass judicially admitted that 
Christopher Faulkner breached a fiduciary duty to the Jinsun Plaintiffs.  In Rothstein Kass’s live 
answer on file in state court, it states in clear, unequivocal, and unqualified language that the 
“fraud, breach of fiduciary duty, violations of the Texas Securities Act, and/or negligence of 
Christopher Faulkner” was either the sole cause or a substantial cause of the Jinsun Plaintiffs’ 
damages.  See Appx. (pg. 8-9) (Defendant’s Live Answer) (filed October 14, 2019) (p. 3, § III, ¶¶ 
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heavily in favor of lifting the stay.   

B. 
If the Stay is Not Lifted, the Status Quo Will Not be Genuinely  

Preserved and a Substantial Injury will Occur 
 

One of the key factors for the Court to consider is whether the movants will suffer 

a substantial injury if the stay is not lifted.  See Stanford, 424 Fed. Appx. at 341.  

Importantly, the Jinsun Plaintiffs’ remaining causes of action (which do not belong to the 

Receiver) are property rights, which trigger due process concerns.  See, e.g., Young v. 

Taylor-Seidenbach, 2004 WL 1403399, *4 f.n. 3 (E.D. La. June 22, 2004) (noting that “a 

cause of action is a property right of which a person cannot be divested without due 

process of law.”) [citations omitted]; see also Associated Reedy Mix, Inc. v. Douglas, 

843 S.W.2d 758, 762 (Tex. App.—Waco 1992, no writ) (a cause of action is an 

individualized property right, which can form the basis of a turnover order) [citations 

omitted]. 

1. 
Len Ivins is almost 85 Years-Old and he Recently had an  
Aortic Aneurism Rendering him Permanently Disabled 

 
Jinsun Plaintiff, Len Ivins, needs his case in state court tried as soon as 

possible—if this case is delayed further, it is doubtful he will live to see his case tried to 

a jury.  Ivins turns 85 years-old in April.  Approximately a year ago, he had an aortic 

aneurism, which nearly took his life.  Ivins had open heart surgery to repair the 

 
18-19) (emphasis added).  See Mendoza v. Fid. & Guar. Ins. Underwriters, Inc., 606 S.W.2d 
692, 694 (Tex. 1980) (judicial admission conclusively establishes a fact without the need to 
introduce any other proof).  Thus, the Jinsun Plaintiffs, at all relevant times, believed they were 
prosecuting their own individualized claims consistent with all prior orders of this Court.   And, 
as stated throughout this Brief, the Jinsun Plaintiffs agree to dismiss with prejudice their Breach 
of Fiduciary Duty Claim.  
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abdominal aortic wall, which required reconnection with a tissue graft.  At present, his 

aortic condition is at “critical stage,” of a 5.6 of a 6.0.  When his aortic condition reaches 

what cardiologists call a “6.0,” he will have to make a decision whether to have life-

saving surgery on his heart, where the fatality risk of the surgery is 25%.  He is at risk of 

an aortic rupture daily and he is under the constant care of a team of cardiologists and 

cardiac surgeons, where he lives in Houston.   

Ivins also had a serious operation to remove gangrene in his gall bladder.  In the 

last two years, Ivins also broke his lower leg and ankle, which required two major 

surgeries that required titanium reconstruction, where he spent nearly nine months in a 

rehabilitation center.  Consequently, Ivins now requires either a wheelchair or a walker 

for mobility.  He is designated as “disabled,” from driving, flying on an airplane, and for 

parking.  Ivins is on approximately a dozen daily medications—and he is in constant 

pain.  

Given the Jinsun Plaintiffs’ stipulation of dismissal with prejudice of their Breach 

of Fiduciary Duty Claim, refusing to lift the stay thereafter will not genuinely preserve the 

status quo and the Jinsun Plaintiffs and, particularly, Len Ivins, will suffer a significant 

injury.  If this case is delayed further, Plaintiffs’ Counsel seriously doubts Len Ivins will 

see his case tried to verdict.  That is a real and significant injury.  

2. 
An Extraordinary Amount of Financial Resources have been  
Expended Preparing for a March 24, 2020 Trial in State Court 

 
The case in state court was filed in November of 2017.  Over a million pages of 

documents have been produced. Hundreds of thousands of dollars have been 

expended preparing the Jinsun Plaintiffs’ case for trial. Approximately a dozen 
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depositions of fact witnesses have occurred. Hundreds and hundreds of written 

discovery requests have been exchanged.  The parties collectively have designated a 

half a dozen retained experts—and there are numerous other non-retained experts. 

Numerous hearings have occurred in the case.   

At the time the stay was entered, bilateral summary judgment hearings were set 

to be heard today, Monday, February 10, 2020.  The Jinsun Plaintiffs have three 

retained experts, two of which live in Houston and who have arranged to fly in for the 

trial setting on March 24, 2020.  These experts must be paid in advance for their time at 

trial. The Jinsun Plaintiffs have several fact witnesses, who are currently under 

subpoena—including Brian Matlock, Michael Nymeyer, and Bertrand Maimo.  Rothstein 

Kass has made no meaningful effort to settle with either the Jinsun Plaintiffs or the 

Receiver.  The Jinsun Plaintiffs need a resolution to this dispute, which has been 

pending for over two years.  The Jinsun Plaintiffs respectfully beg the Court’s 

indulgence to allow them to have their day in state court—on the remaining claims, 

which do not offend the Court’s stay order. 

III. 
Conclusion 

 
 In conclusion, the movants pray that, in light of their agreement to dismiss their 

knowing participation in a breach of fiduciary duty claim with prejudice, that the stay be 

lifted so that the Jinsun State Court Action can proceed to trial immediately on the 

Jinsun Plaintiffs’ remaining state law claims, which have no impact on the Receivership 

estate. 
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 WHEREFORE, PREMISES CONSIDERED, the non-parties and movants, who 

are J. Leonard Ivins, Steven Plumb, Jinsun, L.L.C., Silver Star Holdings Trust, TPH 

Holdings, L.L.C., and Vertical Holdings, L.L.C. respectfully pray that this Court dismiss 

their Breach of Fiduciary Duty Claim with prejudice; grant them emergency relief from 

the stay, and allow the Jinsun State Court Action to proceed to trial; and the movants 

request all such further relief whether in law or in equity upon which they may show 

themselves justly entitled. 
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Verification 

State of Texas § 
County of Dallas § 
 
 I, Brian Lauten, hereby swear and declare under penalty of perjury that I have 

read the foregoing Motion and the facts contained herein are true and correct. 

        
       _____________________________ 
       BRIAN P. LAUTEN 
       ATTORNEY FOR MOVANTS 
 

 

 

Certificate of Conference 

 On Monday, February 10, 2020, a substantive conference between the 
undersigned counsel and the attorney for the Receiver, Edward Snyder, occurred.  After 
discussing the merits of the Motion, the Receiver is opposed to the Motion. 
 
 

        
       ________________________________ 
       BRIAN P. LAUTEN 
       ATTORNEY FOR MOVANTS 
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Respectfully Submitted, 
 

BRIAN LAUTEN, P.C. 
 

        
       ________________________________ 

Brian P. Lauten 
       State Bar No. 24031603 
       blauten@brianlauten.com 
       3811 Turtle Creek Blvd., Ste. 1450 
       Dallas, Texas 75219 
       (214) 414-0996 telephone 
       (214) 744-3015 facsimile 
 

ATTORNEYS FOR J. LEONARD 
IVINS, STEVEN PLUMB, JINSUN, 
L.L.C., SILVER STAR HOLDINGS 
TRUST, TPH HOLDINGS, L.L.C., AND 
VERTICAL HOLDINGS, L.L.C. 
 

 
CERTIFICATE OF SERVICE 

 
 In accordance with Rule 5b of the Federal Rules of Civil Procedure, the 

undersigned certifies that a true and correct copy of the foregoing instrument has been 

served upon all counsel of record via the ECF case manager system on this the 10th 

day of February, 2020. 

        

       _______________________________ 
       BRIAN P. LAUTEN 
       ATTORNEYS FOR MOVANTS 
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