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Non-party Rothstein, Kass & Company, PLLC (“Rothstein Kass”), respectfully moves

this Court to clarify its September 25, 2017 Order (Dkt. No. 142 (“Stay Order”)).  Specifically, 

Rothstein Kass seeks the Court’s clarification as to whether litigation currently pending in Texas 

state court is subject to the Stay Order.

I. INTRODUCTION

Rothstein Kass is currently a defendant in a Texas state court action brought by former 

officers, directors, and shareholders of a receivership entity, Bering Exploration, Inc., which 

ultimately became Bering Energy Corporation.1  As the Court will recall, and as described in 

further detail below, Rothstein Kass previously filed a motion to clarify whether the Stay Order 

applied to Jinsun.  The Court ruled that the Stay Order did in fact apply to Jinsun.  The Jinsun

Plaintiffs later brought a motion to vacate the Clarification Order as it applied to the state court 

case, which the Court denied.  However, in denying the state court plaintiffs’ motion to vacate, 

the Court observed (without expressing a view as to the plausibility of plaintiffs’ claims) that 

certain of plaintiffs’ claims did not appear to fall within the Stay Order.

The Jinsun Plaintiffs amended their state court petition to attempt to avoid the Stay 

Order, and now, after extensive discovery in the state court litigation and with the benefit of 

actual claims having been filed against Rothstein Kass by the Receiver appointed in this action, 

Rothstein Kass seeks further clarification that the Stay Order precludes the state court claim for 

aiding and abetting a breach of fiduciary duty, which belongs solely to the Receiver (to the 

extent it exists at all).

II. FACTUAL SUMMARY AND PROCEDURAL POSTURE

In December 2013, two private Texas corporations involved in defendant Christopher 

                                                
1  This case is styled as Jinsun, L.L.C., et al. v. Rothstein, Kass & Co., PLLC, No. CC-17-06249, 
in the County Court at Law No. 3, Dallas County, Texas (filed Nov. 28, 2017) (hereinafter 
“Jinsun”).
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Faulkner’s alleged fraud scheme—Breitling Oil & Gas Corporation (“BOG”) and Breitling 

Royalties Corporation (“BRC”) (collectively, “Breitling”)—entered into a reverse merger with 

Bering Exploration, Inc. (“Bering”), a publicly-traded corporation.  As this Court has previously 

recognized, this transaction was consummated “[w]hile the audit was ongoing.”  (Oct. 24, 2018 

Memorandum Opinion and Order (Dkt. No. 332) (the “Clarification Order”).)

Following the reverse merger, in January 2014, the resulting publicly-traded entity

changed its name from Bering to Breitling Energy Corporation (“BECC”).  On February 14, 

2014, Rothstein Kass completed its audit for BOG and BRC for fiscal years 2011 and 2012 and

issued an audit opinion.  On March 31, 2014, Rothstein Kass issued an audit opinion for BECC’s 

financial statements for fiscal year ended December 31, 2013.  Rothstein Kass did not audit any 

additional financial statements for any Breitling entity, resigning as BECC’s auditor in June 

2014.

Approximately two years later, in 2016, the Securities and Exchange Commission 

(“SEC”) filed the instant action against Faulkner and other defendants, alleging that Faulkner 

orchestrated a massive fraud scheme.  The SEC noted several instances in which Faulkner and 

other Defendants lied to Rothstein Kass.  See First Amended Complaint (Dkt. No. 22), ¶¶ 75 

(“Faulkner, Wagers, and Hoover lied to the auditors with an eye towards obtaining a clear audit 

opinion for BECC.”); 117-123 (specifying lies made to Rothstein Kass).

On September 25, 2017, the Court appointed Thomas Taylor III as Receiver (the 

“Receiver”) in this case.  As part of this order, the Court stayed ancillary litigation involving, 

among other things, Receivership Assets (as that term is defined in the Stay Order) or current or 

former officers, directors, and agents of the Receivership Entities.  (Stay Order, ¶¶ 32-34.)  

Despite the Stay Order, former officers, directors, shareholders, and agents of what is now BECC 
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sued Rothstein Kass on November 28, 2017. The Jinsun Plaintiffs did not seek the Court’s leave 

to file this case.

On August 20, 2018, Rothstein Kass petitioned the Court for clarification as to whether 

the Stay Order applied to Jinsun. (See Non-Party Rothstein, Kass & Company, PLLC’s Motion 

for Clarification of Stay, or in the Alternative, for Relief from Stay to Conduct Discovery (Dkt. 

No. 301).) On October 24, 2018, the court granted Rothstein Kass’s motion, finding that the 

Stay Order applied to Jinsun and staying the case pending “further order of this court.”  (Oct. 24, 

2018 Memorandum Opinion and Order (Dkt. No. 332) (the “Clarification Order”).)  The Court 

confirmed that Bering is properly considered as a Receivership Entity because that entity 

ultimately became BECC.  (See Clarification Order at 9 (“The Jinsun Plaintiffs seek relief as 

plaintiffs ‘in connection with’ their actions as directors and officers of Bering, which is now the 

receivership defendant BECC.”).)

The Jinsun Plaintiffs unsuccessfully sought to vacate the Clarification Order.  (See Dkt.

Nos. 358, 359, 373, 374, 378, 381, 383, 384, 392, 393, 394, 398, 399, 400 (briefing on Jinsun 

Plaintiffs’ Motion to Vacate the Court’s Memorandum Opinion and Order #332 and/or to Clarify 

that Order and Grant Relief from the Stay Order, and Brief in Support (“Motion to Vacate”)).)  

On March 5, 2019, the Court denied the Jinsun Plaintiffs’ Motion to Vacate.  (March 5, 2019 

Memorandum Opinion and Order (Dkt. No. 408) (“March 5 Order”).)  The Court held that “[s]o 

long as the Jinsun Plaintiffs continue to pursue their claim for professional negligence, the 

Jinsun Action remains stayed by the Stay Order.”  (Id. at 7.)  Although the Court unequivocally 

denied the motion to vacate, dicta from the order illustrated how the Jinsun Plaintiffs might 

proceed without violating the Stay Order:

[T]he court observes that the claims the Jinsun Plaintiffs bring other than for professional 
negligence do not appear to be receivership assets.  Rothstein Kass and the Receiver do 
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not argue that these other claims—for aiding and abetting a breach of fiduciary duty, 
aiding and abetting violations of the Texas Securities Act, negligent misrepresentation, 
common-law fraud and aiding and abetting fraud, fraud by non-disclosure, and statutory 
fraud—are derivative of a direct claim held by a receivership entity. Rather, these claims 
appear to allege harms inflicted directly on the Jinsun Plaintiffs themselves.

(Id. at 12 (emphasis added).) On March 11, 2019, again without seeking the Court’s leave, the 

Jinsun Plaintiffs filed their Sixth Amended Petition, non-suited their professional negligence 

claim, and proceeded to litigate Jinsun.

Since the Court entered the March 5 Order, several events have occurred confirming that 

Jinsun continues to be stayed because the Jinsun Plaintiffs continue to pursue claims that are 

Receivership assets. Chief among these events is the Receiver’s decision to sue Rothstein Kass 

on July 1, 2019.2  Count II of the Receiver’s Complaint seeks damages for “Aiding, Abetting, or 

Participation in Breaches of Fiduciary Duties.”  (See App. at Attachment A (Taylor v. Rothstein 

Kass, Complaint (Dkt. No. 1), ¶¶ 84-87).)  Specifically, the Receiver alleges that Rothstein Kass 

aided and abetted Faulkner’s breach of fiduciary duties owed to the Breitling entities.  This 

claim, to the extent it exists, is a “direct claim[] held by a receivership entity” because the Court 

has included the Breitling entities as Receivership entities.  (See Stay Order at 1 (defining 

Receivership Defendants to include BOG and BECC); First Amended Order Appointing 

Receiver (Dkt. No. 320) at 1 (including BRC among the Receivership Entities).)3

Two months later, on September 20, 2019, the Jinsun Plaintiffs filed their Ninth 

Amended Petition.  The Ninth Amended Petition alleges a claim for aiding and abetting a breach 

                                                
2 This case is styled as Taylor v. Rothstein Kass, PLLC et al., Docket No. 3:19-cv-01594-D 
(N.D. Tex.) (hereinafter “Taylor v. Rothstein Kass”).

3  For the avoidance of doubt, the Stay Order uses the term “Receivership Defendants” while the 
First Amended Order Appointing Receiver uses the term “Receivership Entities.”  There does 
not appear to be any substantive impact from this changing terminology.  (See Clarification 
Order at 3, n. 3 (“[the] first amended order appointing receiver . . . is—for the purposes of the 
present motion—identical to the Stay Order in wording and effect.”).)
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of fiduciary duty and a claim for conspiracy to aid or abet a breach of fiduciary duty against 

Rothstein Kass.  (See App. at Attachment B (Jinsun, Ninth Amended Petition, Count I, ¶¶ 40 –

46).)  For the first time, the Jinsun Plaintiffs allege that Rothstein Kass aided and abetted

Faulkner’s “felonious stealing of investor monies and misapplication of fiduciary investor

property.”  (Id. at Count VII, ¶ 80) (emphasis added).)

Rothstein Kass promptly served interrogatories to the Jinsun Plaintiffs to clarify, among 

other things, which fiduciary duties they claim have been breached. (See App. at Attachment C

(Plaintiff Vertical Holdings, LLC’s Objections and Answers to Defendant Rothstein Kass’s 

Second Set of Interrogatories at 3).)  The Jinsun Plaintiffs’ responses specify that their claim is

based either on (i) a fiduciary duty owed by the officers and directors of two Receivership 

Entities—BRC and BOG—to Bering (another Receivership Entity by virtue of being BECC’s 

predecessor) or (ii) to the Jinsun Plaintiffs themselves, as shareholders of Breitling.  (See id.)  

According to the Jinsun Plaintiffs’ answers to these interrogatories, these are the only fiduciary 

duties underlying their claims for aiding and abetting or conspiring to aid and abet a breach of 

fiduciary duty.

III. ARGUMENT

In light of the Receiver’s complaint and the Jinsun Plaintiffs’ clarification of their breach 

of fiduciary duty claims, it has become clear that the Jinsun Plaintiffs are pursuing claims that (to 

the extent they exist at all) belong to the Receiver.  Accordingly, Jinsun should be stayed as long 

as the Jinsun Plaintiffs pursue claims for (i) aiding and abetting a breach of fiduciary duty and 

(ii) for conspiracy to aid or abet a breach of fiduciary duty, which are stayed by this Court’s Stay 

Order.

Whether a claim belongs to the receivership estate depends on whether, under state law, 

the receivership entity could have raised the claim. See In re Seven Seas Petroleum, Inc., 
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522 F.3d 575, 584 (5th Cir. 2008). Courts look to the nature of the injury for which relief is 

sought and consider the relationship between the entity or entities in receivership and the injury.  

Id.  In resolving whether a state court plaintiff’s claims are direct claims or derivative of a 

receivership entity’s claims, it is appropriate for a court to look beyond a state court plaintiff’s 

pleadings.  SEC v. Sharp Capital, 315 F.3d 541, 545 (5th Cir. 2003) (holding district court did 

not abuse its discretion in using summary proceeding to determine whether “special master”

appointed in SEC enforcement action properly controlled causes of action brought in state court 

litigation).

The nature of the Jinsun Plaintiffs’ alleged injuries is two-fold:  they complain about a 

loss of value to their BECC shares, and they claim a right to recover assets previously belonging 

to Bering.  Specifically, the Jinsun Plaintiffs allege as follows:

If Rothstein Kass had not issued an unqualified audit opinion, the reverse merger 
transaction would have failed, Breitling never would have become a publicly 
traded company, and Plaintiffs would have been able to keep their stock in Bering 
as well as all of its valuable assets.

(See App. at Attachment B (Jinsun, Ninth Amended Petition, ¶ 4.) See also id. at ¶ 29 (“. . . 

without an unqualified audit opinion—Bering would still be a publicly traded company and 

Plaintiffs would still own Bering’s assets”) and at ¶ 94 (“. . . Plaintiffs have suffered actual 

damages in the lost value of their shares. . .”).

Thus, the Jinsun Plaintiffs allege injuries as shareholders of Bering and on behalf of 

Bering itself.  Further, the Jinsun Plaintiffs have finally articulated the fiduciary breaches that 

Rothstein Kass supposedly aided and abetted to cause these injuries:  breach of a duty owed by 

Breitling’s officers to the Jinsun Plaintiffs (1) in their capacity as agents and officers of Bering or 

(2) in their capacity as shareholders of BECC. The first alleged duty is, on its face, a duty owed 
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to a Receivership Entity, and thus transparently a claim of the Receivership. The second alleged 

fiduciary duty does not exist under Texas law.

A. Recent Events Allow the Court to Determine Whether the Jinsun Plaintiffs’

Breach of Fiduciary Duty Claims Are Receivership Assets

In the March 5 Order, the Court noted that claims other than professional negligence 

“appear to allege harms inflicted directly on the Jinsun plaintiffs themselves” and “even if the 

Receiver does opt to pursue similar theories of recovery, it would not render the Jinsun 

Plaintiffs’ claims the property of the receivership, because those claims are not derivative of the 

Receiver’s potential claims.”  (March 5 Order at 12-13.)  As noted above, however, recent events 

demonstrate that Jinsun Plaintiffs’ breach of fiduciary duty claims are, in fact, derivative of the 

Receiver’s potential claims and should be stayed.  To wit: (i) the Receiver filed a claim against 

Rothstein Kass for aiding and abetting Faulkner’s breach of the fiduciary duty he owed to the 

Breitling entities; (ii) the Jinsun Plaintiffs updated their pleading with greater detail as to their 

breach of fiduciary duty claims; and (iii) the Jinsun Plaintiffs answered interrogatories specifying 

the legal and factual bases for their breach of fiduciary duty claims. Considered together, it is 

clear that the only potential breach of fiduciary duty claim that the Jinsun Plaintiffs could bring 

is for breaching a fiduciary duty purportedly owed by BRC’s and BOG’s management to Bering 

or its officers, directors, and agents, i.e., the Jinsun Plaintiffs.

The Jinsun Plaintiffs now allege that “Breitling’s officers, directors, and managers owed 

Plaintiffs a formal fiduciary duty (or, alternatively, an informal fiduciary duty) during the 

executory phase and throughout the negotiations and ultimate consummation of the merger 

transaction.”  (See App. at Attachment B (Jinsun, Ninth Amended Petition, Count I, ¶ 40.)  The 
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Jinsun Plaintiffs’ interrogatory answers regarding this allegation show that they rely on only two 

theories to support their allegation that they were owed a fiduciary duty:

Plaintiff objects to this request because whether a formal fiduciary 
relationship exists under Texas law is a pure question of law.  See 
Nat’l Plan Adm’rs, Inc. v. Nat’l Health Ins. Co., 235 S.W.3d 695, 
700 (Tex. 2007).  Given that this interrogatory asks for information 
based on a pure question of law, it improperly seeks Plaintiffs’
Counsel’s mental impressions, which is work product protected.  
Subject to the foregoing objections and without waiving, [1]
Bering Exploration, Inc. stopped its business activities when it was 
requested to do so based upon the representation by Breitling’s 
management and officers—including Chris Faulkner—so that the 
numbers in advance of the merger would remain static through the 
merger; and, furthermore, [2] Plaintiffs were to become 
shareholders in the surviving Breitling entities post-merger.  
Consequently, there was a relationship of trust and confidence 
between the parties, wherein Plaintiffs and the various Breitling 
parties were ostensibly joint venturers and/or partners.

(See App. at Attachment C (Plaintiff Vertical Holdings, LLC’s Objections and Answers to 

Defendant Rothstein Kass’s Second Set of Interrogatories at 3).)4  The Jinsun Plaintiffs first 

theory is that Breitling’s management owed Bering a fiduciary duty as a result of placing 

financial and operational conditions on Bering prior to the reverse merger.  The Jinsun Plaintiffs’

second theory is that Breitling’s management owed them a fiduciary duty because they were, or 

would become, Breitling shareholders. 

B. Claims Based on Duties Owed to Bering Belong to the Receiver

To the extent the Jinsun Plaintiffs are asserting that Rothstein Kass aided and abetted a 

breach of fiduciary duty owed to Bering, or to themselves as officers, directors, or agents of 

Bering, those claims either do not exist or belong solely to the Receiver.

If Breitling’s management owed any fiduciary duty to Bering, or to Bering’s officers, 

directors, or agents, any claim arising from a breach of that fiduciary duty properly belongs to 

                                                
4  The Jinsun Plaintiffs provided this answer verbatim to two separate interrogatories seeking the factual and legal 
bases for their claim that they were owed a fiduciary duty.
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the Receiver.  The language of the Stay Order leaves no room to debate this.  (See, e.g., Stay 

Order, ¶ 32; March 5 Order at 4 (citing Clarification Order) “Because the Jinsun Action involved 

two former directors of BECC—J. Leonard Ivins (“Ivins”) and Steven M. Plumb (“Plumb”)—

who were on the board of Bering until the reverse merger and who sought relief as plaintiffs in 

connection with actions taken by them in their capacity as directors, the Jinsun Action fell within 

the Stay Order’s plain language.”)  Accordingly, if the Jinsun Plaintiffs’ first theory is the 

appropriate basis for their breach of fiduciary duty claims, they are precluded from making such 

claims because these claims are Receivership Assets under the Stay Order.

Setting aside who is the rightful owner of any claim for breach of a fiduciary duty owed 

by Breitling’s management to Bering or its officers, directors, or shareholders, such a claim lacks 

any legal or factual basis.  In certain formal relationships, such as attorney-client, partnership, or 

trustee relationships, a fiduciary duty arises as a matter of law. Meyer v. Cathey, 167 S.W.3d 

327, 330-31 (Tex.2005); Ins. Co. of N. Am. v. Morris, 981 S.W.2d 667, 674 (Tex.1998).  And, in 

some rare instances, an informal fiduciary duty may arise from “a moral, social, domestic or 

purely personal relationship of trust and confidence.”  Meyer, 167 S.W.3d at 330-31 (quoting 

Associated Indem. Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 287 (Tex. 1998)).  “To 

impose an informal fiduciary duty in a business transaction, the special relationship of trust and 

confidence must exist prior to, and apart from, the agreement made the basis of the suit.” Id. at 

331. But Breitling and its officers did not owe any fiduciary relationship to Bering or its 

officers, directors, and agents, whether informal or formal.  The Jinsun Plaintiffs’ interrogatory 

responses drive this point home.  They identified no formal relationship between the Breitling 

officers and directors and the Jinsun Plaintiffs in their capacity as officers and directors of 

Bering that would give rise to a fiduciary relationship as a matter of law, nor have they described 
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any relationship of “trust and confidence” separate and apart from their business dealings.  (See

App. at Attachment C.)  To the contrary, Breitling’s management was adverse to the Jinsun

Plaintiffs in their capacity as officers and directors of Bering as they were on opposite sides of an 

arms-length business transaction, which provides no basis to establish a fiduciary relationship.  

Crim Truck & Tractor Co. v. Navistar Int’l Transp. Corp., 823 S.W.2d 591, 594 (Tex.1992) 

(“[A] party to a contract is free to pursue its own interests, even if it results in a breach of that 

contract, without incurring tort liability”).

C. Claims Based on Duty Owed to Breitling Shareholders Do Not Exist Under 

Texas Law

The only alternative theory available to the Jinsun Plaintiffs is that they were owed a 

fiduciary duty as shareholders of Breitling.  But such claims do not exist in Texas. Texas does 

not recognize any fiduciary duty between the officers and directors of a corporation and the 

shareholders of that corporation. Accordingly, only the corporate entity BECC (not the 

shareholders) may pursue a claim against Rothstein Kass for aiding and abetting a breach of 

fiduciary duty by BECC’s officers or directors.  Any such claims, while without merit for other 

reasons, belong to the Receiver.

The Jinsun Plaintiffs claim to have been injured as a result of a depreciation of the value 

of their stock.  (See App. at Attachment B (Jinsun, Ninth Amended Petition, ¶ 94, “. . . Plaintiffs 

have suffered actual damages in the lost value of their shares. . .”).  However, under Texas law,

“individual stockholders have no separate and independent right of action for injuries suffered by 

the corporation which merely result in the depreciation of the value of their stock.”  Ritchie v 

Rupe, 443 S.W.3d 856, 887-88 (Tex. 2014).
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By the same token, to the extent the Jinsun Plaintiffs claim the lost value of their shares

arose from a breach of fiduciary duty by Breitling’s officers, Texas law is clear:  “[a] director’s 

fiduciary duty runs only to the corporation, not to individual shareholders or even to a majority 

of the shareholders.” Hoggett v. Brown, 971 S.W.2d 472, 488 (Tex. App.-Houston [14th Dist.] 

1997, pet. denied) (citing Gearhart Indus., Inc. v. Smith Int’l Inc., 741 F.2d 707, 721 (5th 

Cir.1984) and Schautteet v. Chester State Bank, 707 F. Supp. 885, 888 (E.D.Tex.1988)); see also 

In re Webber, 350 B.R. 344, 364 (S.D. Tex.2006) (“With respect to a formal fiduciary 

relationship, a corporate officer’s fiduciary duty generally runs only to the corporation and not to 

individual shareholders.”); A. Copeland Enters., Inc. v. Guste, 706 F.Supp. 1283, 1288 (W.D.

Tex. 1989) (“Claims concerning breach of a corporate director’s fiduciary duties can only be 

brought by a shareholder in a derivative suit because a director’s duties run to the corporation, 

not to the shareholder in his own right.”). “[T]he right to proceed against an officer or former 

officer of a corporation for breaching a fiduciary duty owed to the corporation belongs to the 

corporation itself.” Grinnell v. Munson, 137 S.W.3d 706, 718 (Tex.App.-San Antonio 2004, no 

pet.).

The Court previously cited Murphy v. Campbell, 964 S.W.2d 265, 268 (Tex. 1997) as an 

example wherein shareholders to a company may be owed duties separate and apart from the 

company.  (March 5 Order at 12.)  The discovery taken in Jinsun since the March 5 Order 

demonstrates that the Jinsun Plaintiffs were owed no fiduciary duty separate from any fiduciary 

duty owed to Bering.  In Murphy, the defendant tax advisors provided tax advice to both the 

corporation and directly to the corporation’s shareholders.  Murphy, 964 S.W.2d at 268 (“Touche 

Ross counseled not only Colonial but its stockholders.”).  The Supreme Court of Texas reasoned 

that an individual stockholder was not prohibited “from recovering damages for wrongs done to 
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him individually where the wrongdoer violates a duty arising from contract or otherwise, and 

owing directly by him to the stockholder.”  Id. (quoting Wingate v. Hajdik, 795 S.W.2d 717, 719 

(Tex. 1990)). In contrast, the Jinsun Plaintiffs provide not factual or legal basis supporting the 

notion that they were owed such duties as shareholders of Breitling.

Because the Jinsun Plaintiffs do not (and cannot) identify any facts or legal theories 

establishing a fiduciary duty between them (in their capacity as shareholders of BECC) and the

officers and directors of BECC, the Jinsun Plaintiffs have no claims against Rothstein Kass for 

aiding and abetting a breach of fiduciary duty distinct from the claims already asserted by the 

Receiver.

D. The Jinsun Plaintiffs’ Claims for Aiding and Abetting a Breach of Fiduciary 

Duty Are Thinly Disguised Professional Negligence Claims

This Court has already ruled “[a]ny claim for professional negligence against Rothstein 

Kass regarding the reverse merger is therefore a receivership asset.”  (March 5 Order at 11.)  

While the Jinsun Plaintiffs have non-suited their professional negligence claim in response to the 

March 5 Order, they have not made substantive changes to the facts alleged in their Petition.  

Accordingly, the Jinsun Plaintiffs’ claims for breach of fiduciary duty are transparently disguised

professional negligence claims.

Texas employs an anti-fracturing rule to prevent plaintiffs from re-labeling professional 

malpractice claims in this manner.  Won Pak v. Harris, 313 S.W.3d 454,at 457 (Tex. App. 2010).  

For the anti-fracturing rule to apply, the gravamen of a client’s complaints must focus on the 

quality or adequacy of the professional’s representation. Murphy v. Gruber, 241 S.W.3d 689, 

692–93 (Tex. App.—Dallas 2007, pet. denied). In the context of accounting negligence cases, 

the anti-fracturing rule prohibits splitting such claims into, for example, a claim for breach of 
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fiduciary duty. See J.A. Green Develop. Corp. v. Grant Thornton, LLP, No. 05-15-0029-CV, 

2016 WL 3547964 (Tex. App.—Dallas June 28, 2016).

A review of the Ninth Amended Petition demonstrates that the Jinsun Plaintiffs’ claim

for aiding and abetting breach of fiduciary duty is grounded in factual allegations of professional 

negligence:

 Plaintiffs were shareholders of Bering and reasonably and justifiably relied on 
Breitling’s materially misleading financial statements (both affirmatively and by 
omission and concealment), upon which Rothstein Kass improperly provided an 
unqualified audit opinion that was not performed in accordance with GAAS 
(Generally Accepted Auditing Standards). (See App. at Attachment B (Jinsun, 
Ninth Amended Petition, ¶ 2)

 Breitling’s 2011 and 2012 financial statements were materially misleading and 
Rothstein Kass authorized, approved, and/or ratified the propriety of those 
financial statements, when it gave an unqualified audit opinion. Id. ¶ 4.

 In any event, before Rothstein Kass formally released its unqualified opinion, its 
independence had been compromised contrary to GAAP (Generally Accepted 
Accounting Principles) and GAAS, it had developed an improperly close 
relationship with Breitling’s management describing them as “partners,” and it 
knew that Breitling had numerous internal control delinquencies, but it did 
nothing that would protect the end users of the financial statements, even though 
Rothstein Kass was armed with that information. Id. ¶ 5.

 A competent accountant and/or auditor knows that where, as here, a company 
does not have proper internal controls—fraud is not only possible, but may even 
be probable. Id. ¶ 7.

 Rather than disclosing the fraud or just withdrawing from the engagement without 
issuing an opinion . . . Rothstein Kass knowingly participated and encouraged the 
furtherance of the fraud and Breitling’s officers and management’s breaches of 
fiduciary duties to Plaintiffs by parking all of these oversold interests under 
“deferred revenues” on the income statement.  These journal entries are 
completely contrary to GAAP. Id. ¶ 41.

 This audit engagement was all about billing and making money for Rothstein 
Kass. . . . Plaintiffs are entitled to actual damages, special damages, and punitive 
damages for the bogus audit. Id. ¶ 45 (emphasis added).
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Throughout their Ninth Amended Petition—and specifically with regard to the claim for aiding 

and abetting a breach of fiduciary duty—the Jinsun Plaintiffs focus on Rothstein Kass’s conduct

during its audit of Breitling’s financial statements.  Their own pleading betrays a claim clearly

sounding in professional negligence.  As such, this claim, to the extent it exists, is subject to 

Texas’s anti-fracturing rules and properly belongs to the Receiver.  Indeed, the Receiver is now 

pursuing a professional negligence claim against Rothstein Kass.

IV. CONCLUSION

For the reasons stated above, Rothstein Kass’s Motion should be granted and the Court 

should enter an Order clarifying that the Jinsun Plaintiffs’ claims for aiding and abetting breach 

of fiduciary duty and conspiracy to aid or abet a breach of fiduciary duty against Rothstein Kass

must be stayed pursuant to the Stay Order.

Dated: October 16, 2019 Respectfully submitted,
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NICOLAS MORGAN, Esq. 
(admitted pro hac vice) 
nicolasmorgan@paulhastings.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

SECURITIES AND EXCHANGE §
COMMISSION, §

§
Plaintiff, §  Case No. 3:16-cv-1735-D

§
v. §

§
CHRISTOPHER A. FAULKNER, et al., §

§
Defendants. §

___________________________________ §

[PROPOSED] ORDER ON 
ROTHSTEIN KASS & COMPANY PLLC’S MOTION 

FOR ADDITIONAL CLARIFICATION OF STAY ORDER

Pending before the Court is Nonparty Rothstein, Kass & Co., PLLC (“Rothstein Kass”) 

motion for additional clarification of the Court’s September 25, 2017 order in this case (the “Stay 

Order”).  In two prior memorandum opinions and orders, SEC v. Faulkner, 2018 WL 5279321 

(N.D. Tex. Oct. 24, 2018) (Fitzwater, J.) (the “Clarification Order”) and SEC v. Faulkner, 2019 

WL 1040679 (N.D. Tex. Mar. 5, 2019) (the “Order Denying Motion to Vacate”), the Court 

clarified that a Texas state court lawsuit—the Jinsun action1—was stayed under the Stay Order.

Having considered the motion, any responses thereto, and the pleadings on file, the Court 

is of the opinion that the Jinsun Plaintiffs’ claim for aiding and abetting a breach of fiduciary 

duty by Breitling Energy Corporation’s officers and directors (without expressing any opinion as 

                                                
1 Jinsun, L.L.C., et al. v. Rothstein, Kass & Co., PLLC, No. CC-17-06249, in the County Court at 
Law No. 3, Dallas County, Texas (filed Nov. 28, 2017) (hereinafter “Jinsun”).
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2

to the plausibility of such a claim) is a Receivership Asset and belongs to the Receiver and only 

to the Receiver.

Therefore, it is ORDERED that the Jinsun action relating to the claim for aiding and 

abetting a breach of fiduciary duty by Breitling Energy Corporation’s officers and directors is 

stayed pending further order of this Court.

SO ORDERED this ________ day of ________ 2019.

______________________________
SIDNEY A. FITZWATER
SENIOR UNITED STATES DISTRICT JUDGE

                                                                                         
 Case 3:16-cv-01735-D   Document 487-1   Filed 10/16/19    Page 2 of 2   PageID 12807

                                                                                         
 Case 3:16-cv-01735-D   Document 487-1   Filed 10/16/19    Page 2 of 2   PageID 12807


