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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

SECURITIES AND EXCHANGE   § 
COMMISSION,    § 
      § 
  Plaintiff,   §   Case No. 3:16-cv-1735-D 
      § 
v.      § 
      § 
CHRISTOPHER A. FAULKNER, et al., § 
      § 
  Defendants.   § 
___________________________________  § 
 

NON-PARTY ROTHSTEIN KASS’S MOTION FOR LEAVE 
TO TAKE DISCOVERY FROM RECEIVER 

Rothstein Kass & Company, PLLC (“Rothstein Kass”) respectfully submits this motion for 

leave to conduct discovery of one of the Receivership Defendants, Breitling Energy Corporation 

(“BECC”), through the court-appointed Receiver.  On September 25, 2017, this Court issued an 

Order (the “Sept. 25 Order”) that, among other things, appointed Thomas L. Taylor to be the 

Receiver for BECC and stayed ancillary litigation.  (Dkt. No. 142.)  The Sept. 25 Order also 

provided that “all persons receiving notice of this order . . . are hereby restrained and enjoined 

from directly or indirectly taking any action or causing any action to be taken, without the express 

written agreement of the Receiver, that would . . . interfere with or harass the Receiver . . . .” (Dkt. 

No 142 at 11.) 

As the Court is aware, Rothstein Kass is a defendant in a Texas state court action brought 

by the former officers, directors, and shareholders of BECC in Jinsun, L.L.C., et al. v. Rothstein, 

Kass & Co., PLLC, No. CC17-06249 County Ct. (Dallas County) (“Jinsun”).  The claims in Jinsun 
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relate to Rothstein Kass’s audits of BECC’s financial statements for fiscal years 2011, 2012 and 

2013.  To properly defend itself, Rothstein Kass requires discovery of BECC, which must be 

conducted through the Receiver who has possession, custody and control of BECC’s records.  

Nothing in the Sept. 25 Order specifically precludes such discovery.  In an abundance of caution, 

however, Rothstein Kass moves this Court for leave to allow it to take discovery from the Receiver. 

I.  PROCEDURAL HISTORY 

On September 25, 2017, this Court appointed Mr. Taylor as Receiver to marshal and 

preserve all assets—in any form or of any kind whatsoever—owned, controlled, managed, or 

possessed by the “Receivership Defendants,” which it defined to include Christopher A. Faulkner, 

Breitling Oil & Gas Corporation (“BOG”), and BECC.  (Dkt. No. 142 at 1.)  

On August 20, 2018, Rothstein Kass moved this Court for an Order for Clarification of the 

Court’s Sept. 25 Order to determine whether the litigation stay in the Sept. 25 Order applied to 

Jinsun, or to conduct discovery of BECC through the Receiver.  On October 24, 2018, the Court 

granted Rothstein Kass’s motion, determined that the Sept. 25 Order applied to Jinsun, and stayed 

that action.  (See Dkt. No. 332 at 9.)   

The Jinsun Plaintiffs, on December 13, 2018, moved to vacate the Court’s October 24, 

2018 order that specifically applied to Jinsun.  (Dkt. No. 358.)  The Jinsun Plaintiffs based their 

motion to vacate on the grounds that they intended to non-suit the claims regarding disgorgement 

of fees and that the remainder of the (unfiled) Sixth Amended Petition did not involve Receivership 

assets.  On March 5, 2019, the Court denied the Jinsun Plaintiffs’ motion. (Dkt. No. 408.)   

On March 11, 2019, the Jinsun Plaintiffs filed a Sixth Amended Petition in Dallas County 

Court that nonsuited their claims for professional negligence and disgorgement of professional 
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fees.1  The Sixth Amended Petition contains numerous claims against Rothstein Kass in connection 

with its audit of BECC.  In Counts I, II, IV, and VII, the Jinsun Plaintiffs allege that Rothstein 

Kass aided and abetted BECC by:  (i) breaching its fiduciary duties to the Plaintiffs; (ii) violating 

Texas securities laws; (iii) committing common law fraud; and (iv) securing the execution of 

documents by deception.  In Count III, the Jinsun Plaintiffs allege that Rothstein Kass is liable for 

negligent misrepresentation based upon “representations (either by act and/or by omission) to 

Plaintiffs regarding BECC’s financial condition.” (Ex. A, ¶ 49.)  The omission claim is based on 

Rothstein Kass’s alleged professional negligence for providing an unqualified audit opinion and 

violating Rothstein Kass’s alleged “ongoing and continuous duty to disclose what they knew and 

when they knew it.” (Ex. A., ¶ 53.)   In Counts V and VI, the Jinsun Plaintiffs allege that Rothstein 

Kass concealed or failed to disclose “that [BECC] was overselling projects by millions of dollars,” 

and that Rothstein Kass “authorized, approved and/or ratified [BECC’s] false representations in 

the financial statements . . . .”  (Ex. A., ¶¶ 64, 73.)   

II. ARGUMENT 

A. This Court Has the Authority to Grant Leave to Allow Rothstein Kass to 
Conduct Discovery to Defend Itself 

 
All of the claims against Rothstein Kass in the Sixth Amended Complaint arise from 

Rothstein Kass’s audits of BECC.  Rothstein Kass anticipates that BECC’s documents (including 

electronic communications), which are in the Receiver’s possession, contain extensive relevant 

information concerning those audits.  In particular, to defend itself from Jinsun Plaintiffs’ Sixth 

Amended Petition, Rothstein Kass will need to discover, among other things:  

                                                 
1 Attached hereto as Exhibit A is a true and correct copy of the Jinsun Plaintiffs’ Sixth Amended Petition. 
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1. Information BECC management provided to Jinsun plaintiffs;  
 

2. Information BECC management provided to Rothstein Kass and whether that 
information was truthful;  

 
3. Whether BECC management withheld any information from Rothstein Kass;  
 
4. Communications between Rothstein Kass and BECC’s management and its Audit 

Committee; and 
 

5. Whether BECC violated the Texas Securities Act or violated any fiduciary duties to 
the Jinsun plaintiffs.   

 
Rothstein Kass has learned that BECC maintained a database of documents on Relativity an e-

discovery review platform.  BECC utilized this Relativity database to produce documents to the 

SEC in the course of the SEC’s investigation of BECC, its officers and its directors.  By reviewing 

these documents, and other documents in the Receiver’s possession, custody, or control, Rothstein 

Kass hopes to discover whether BECC’s management provided misleading or false information to 

Rothstein Kass as well as BECC’s successor auditors. 

Rothstein Kass respectfully submits that the discovery it seeks does not “interfere with or 

harass the Receiver,” as contemplated by the Sept. 25 Order.  Rothstein Kass does not expect to 

burden the Receiver with significant formal discovery requests, and is prepared to pay the 

Receiver’s reasonable costs in responding to such discovery.  To the extent Rothstein Kass’s 

discovery could be interpreted to constitute harassment of the Receiver or interference with his 

duties, Rothstein Kass requests leave to conduct such discovery. 

III. CONCLUSION 

For the foregoing reasons, Rothstein Kass requests relief from the Court’s Sept. 25 Order, 

to the extent such relief is required, to conduct discovery of BECC and the Receiver. 
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Date:  March 25, 2019 

Respectfully submitted, 
 
/s/ Travis Gamble   
WAYNE B. MASON 
State Bar No. 13158950  
wayne.mason@dbr.com 
TRAVIS S. GAMBLE 
State Bar No. 00798195 
travis.gamble@dbr.com 
KRISTEN L. PERRY 
State Bar No. 24090015 
kristen.perry@dbr.com 
DRINKER BIDDLE & REATH LLP 
1717 Main Street, Suite 5400 
Dallas, Texas 75201-7367 
469.357.2500 (main) 
469.327.0860 (facsimile) 
NICOLAS MORGAN (admitted pro hac vice)  
Cal. State Bar No. 166441 
nicolasmorgan@paulhastings.com 
THOMAS ZACCARO (admitted pro hac vice) 
Cal. State Bar No. 183241 
thomaszaccaro@paulhastings.com 
TIMOTHY D. REYNOLDS (admitted pro hac vice) 
Cal. State Bar No. 274589 
timothyreynolds@paulhastings.com 
PAUL HASTINGS LLP 
515 South Flower Street 
Twenty Fifth Floor 
Los Angeles, CA 90071 213.683.6000 (main) 
213.627.0705 (facsimile) 
Attorneys for Defendant Rothstein, Kass & 
Company, PLLC 
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CERTIFICATE OF CONFERENCE 

The above-signed counsel has conferred with Thomas L. Taylor, in his capacity as 

Receiver, on Wednesday, March 20, 2019.  Mr. Taylor objects to the relief sought by Rothstein 

Kass.  

 

Signed March 25, 2019    /s/ Nicolas Morgan    
       NICOLAS MORGAN 
 

 

 

CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing document has been forwarded 
to all counsel of record via ECF on March 25, 2019.  

 
/s/ Kristen L. Perry     
KRISTEN L. PERRY 
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CAUSE NO. CC-17-06249-C 
 

JINSUN, L.L.C., SILVER STAR 
HOLDINGS TRUST, KM CASEY NO. 1 
LTD., TPH HOLDINGS, L.L.C., 
VERTICAL HOLDINGS L.L.C., 
STEVEN M. PLUMB, and J. LEONARD 
IVINS, 
 
 PLAINTIFFS, 
 
V. 
 
ROTHSTEIN, KASS & COMPANY, 
PLLC,  
 
 DEFENDANT. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

  IN THE COUNTY COURT 
 
 
 
 
 
 
  AT LAW NO. 3 
 
 
 
 
 
 
OF DALLAS COUNTY, TEXAS 

   

PLAINTIFFS SIXTH AMENDED PETITION AND 
DEMAND FOR TRIAL BY JURY 

 
TO THE HONORABLE JUDGE SALLY MONTGOMERY: 

Plaintiffs Jinsun, L.L.C., Silver Star Holdings Trust, KM Casey No. 1 Ltd., TPH 

Holdings, L.L.C., Vertical Holdings L.L.C., Steven M. Plumb, and J. Leonard Ivins 

(collectively, the “Plaintiffs”) file this Sixth Amended Petition against Defendant 

Rothstein, Kass & Company, PLLC (“Rothstein Kass”) and would respectfully show the 

following: 

CAPACITY IN WHICH CLAIMS ARE BROUGHT 
 

For purposes of clarity, Steven Plumb and Leonard Ivins want to make it 

abundantly clear that they are not pursuing claims “in connection with their actions as 

[former] directors and officers,” of Breitling Oil & Gas Corporation, but, rather, they are 

pursuing their claims as former shareholders of Bering Exploration, Inc.  Plumb and 

Ivins’ claims asserted herein have absolutely nothing to do with the fact that they were 

once associated with Breitling upon which this Court can take judicial notice.   
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INTRODUCTION 
 

1. This litigation is a consequence of, inter alia, numerous acts of aiding and 

abetting breaches of fiduciary breaches, negligent misrepresentations and negligent 

non-disclosures made by Rothstein Kass when it incorrectly provided an unqualified 

audit opinion of the financial statements and reports of Breitling Oil & Gas Corporation 

(“BOG”) and Breitling Royalties Corporation (“BRC”) (BOG and BRC will collectively be 

referred to as “Breitling”) in connection with a potential reverse merger with Bering 

Exploration, Inc. (“Bering”).   

2. Plaintiffs were shareholders of Bering and reasonably and justifiably relied 

on Breitling’s materially misleading financial statements, upon which Rothstein Kass 

improperly provided an unqualified audit opinion that was not performed in accordance 

with GAAS (Generally Accepted Auditing Standards).  Breitling’s materially misleading 

and fraudulently issued financial statements (upon which Rothstein Kass would 

ultimately provide an unqualified audit opinion), were part and parcel of the very closing 

transaction upon which Plaintiffs reasonably and justifiably relied when they executed 

the reverse merger and lockup agreements of their stock.   

3. To be clear:  the 2011 and 2012 audits performed by Rothstein Kass were 

obviously completed before Rothstein Kass could undergo the 2013 review of Breitling’s 

financial statements.  From an audit standpoint, Rothstein Kass needed the 2012 

closing balances in order to tie into the 2013 beginning balances on Breitling’s general 

ledger. Breitling’s 2011 and 2012 financial statements upon which Rothstein Kass 

provided an unqualified audit opinion were provided to Plaintiffs when they closed the 

transaction on the lock-up agreements (albeit the actual 2013 opinion may have come 
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later); therefore, Plaintiffs received materially misleading financial information both 

before and after the closing transactions.  

4. Breitling’s 2012 and 2013 financial statements were materially misleading 

and Rothstein Kass authorized, approved, and/or ratified the propriety of those financial 

statements, when it gave an unqualified audit opinion. Moreover, even after the lock-up 

agreements were executed—Plaintiffs continued to rely upon Rothstein Kass’s material 

and negligent non-disclosures because, had Plaintiffs known that Breitling’s financial 

statements were riddled with fraud sooner than they did, Plaintiffs, at the very least, 

could have sought rescission of the lock-up agreements and ultimately mitigated at least 

some of the millions of dollars in unnecessary losses, which they were wrongfully forced 

to absorb but for Rothstein Kass’s misconduct. 

5. Rothstein Kass was leading Breitling’s management to believe that it 

would receive an unqualified audit opinion (which Rothstein Kass did in fact later 

provide); and, in turn, Breitling was channeling those false representations to Bering’s 

shareholders during the relevant time period.  It is important to underscore that 

Rothstein Kass was paid approximately $350,000 for the auditing services it provided; 

needless to say, this was a massive engagement that required a meticulous 

examination of the various accounts in the trial balance.  In any event, before Rothstein 

Kass formally released its unqualified opinion, its independence had been compromised 

contrary to GAAP (Generally Accepted Accounting Principles) and GAAS, it had 

developed an improperly close relationship with Breitling’s management describing 

them as “partners”, and it knew that Breitling had numerous internal control 

delinquencies, but it did nothing that would protect the end users of the financial 
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statements, even though Rothstein Kass was armed with that information.  

6. Before the unqualified opinion was formally released, Rothstein Kass 

knew Breitling was overselling interests and it also knew that it was underreporting its 

expenses, which had the combined impact of overstating assets.  Bering’s shareholders 

were entitled to the same information that Rothstein Kass had when it had it. Rothstein 

Kass was aware of Breitling’s irreconcilable problems with its internal controls long 

before it released its unqualified audit opinion of Breitling’s financial statements.   

7. Be that as it may, Breitling’s internal controls were so fundamentally 

compromised that Rothstein Kass was in no position to issue an unqualified opinion 

under GAAS.  A competent accountant and/or auditor knows that where, as here, a 

company does not have proper internal controls—fraud is not only possible, but may 

even be probable.  Had Rothstein Kass qualified its opinion—and/or warned (in the 

notes to the financial statements) those of whom it knew or should have known would 

be relying on the financial statements in conjunction with the reverse merger—and/or 

otherwise not issued an audit opinion at all given that there was insufficient data to 

verify and tie in to vis a vis the various accounts on Breitling’s trial balance—Plaintiffs  

would not have closed and/or they could have and would have sought rescission of the 

lock-up agreements, mitigated the harm, and they certainly could have avoided or 

minimized millions of dollars in losses—had Rothstein Kass been open and transparent 

with whom it knew would be the end-users of the financial statements when Rothstein 

Kass knew or should have known that Breitling’s internal controls were far too 

inadequate and suspect to issue an unqualified audit opinion.  Rothstein Kass knew that 

Breitling’s financial statements were going to be relied upon by Bering’s shareholders 
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because Rothstein Kass knew or should have known of the contemplated reverse 

merger at issue.   

8. Needless to say, it was later discovered that Breitling were cogs in the 

wheel of a massive fraud that the Securities and Exchange Commission (“SEC”) claims 

was carried out by Chris Faulkner (“Faulkner”) and others.  Rothstein Kass’s negligent 

and possibly fraudulent conduct resulted in Plaintiffs incurring at least $16 million in 

damages. 

DISCOVERY CONTROL PLAN 
 

9. Plaintiffs intend that discovery be conducted under Level 3 of Rule 190.4 

of the Texas Rules of Civil Procedure. 

PARTIES 

10. Plaintiff Jinsun, L.L.C. is a limited liability company doing business in 

Texas and can be contacted through its attorney of record, Brian P. Lauten. Jinsun, 

L.L.C. brings claims in its individual capacity. 

11. Plaintiff Silver Star Holdings Trust is a trust doing business in Texas and 

can be contacted through its attorney of record, Brian P. Lauten. Silver Star Holdings 

Trust brings claims in its individual capacity. 

12. Plaintiff KM Casey No. 1 Ltd. is a partnership doing business in Texas and 

can be contacted through its attorney of record, Brian P. Lauten. KM Casey No. 1 Ltd. 

brings claims in its individual capacity. 

13. Plaintiff TPH Holdings, L.L.C. is a limited liability company doing business 

in Texas and can be contacted through its attorney of record, Brian P. Lauten. TPH 

Holdings, L.L.C. brings claims in its individual capacity. 

                                                                                         
 Case 3:16-cv-01735-D   Document 416-1   Filed 03/25/19    Page 6 of 26   PageID 11796



PLAINTIFFS’ SIXTH AMENDED PETITION Page 6 

14. Plaintiff Vertical Holdings L.L.C. is a limited liability company doing 

business in Texas and can be contacted through its attorney of record, Brian P. Lauten. 

Vertical Holdings L.L.C. brings claims in its individual capacity. 

15. Plaintiff Steven M. Plumb is an individual residing in Texas and can be 

contacted through his attorney of record, Brian P. Lauten.  Plumb brings claims in his 

individual capacity. 

16. Plaintiff J. Leonard Ivins is an individual residing in Texas and can be 

contacted through his attorney of record, Brian P. Lauten. Ivins brings claims in his 

individual capacity. 

17. Defendant Rothstein, Kass & Company, PLLC is a professional limited 

liability company formed under the laws of Texas with its principal place of business in 

Texas at 2525 McKinnon Street, Suite 600, Dallas, TX 75201.  Rothstein Kass was 

previously served with citation and petition in this matter.  Rothstein Kass has agreed to 

accept service of this amended petition through its attorney Nicolas Morgan of Paul 

Hastings LLP. 

JURISDICTION AND VENUE 

18. This Court has jurisdiction over the subject matter of this case because 

the amount in controversy exceeds this Court’s minimum jurisdictional requirements. 

Under TEX. R. CIV. P. 47(c)(5), Plaintiffs give notice that they seek damages and/or 

monetary relief over $1,000,000.00 and further hereby demand judgment for all the other 

relief to which Plaintiffs are deemed entitled. 

19. This Court has personal jurisdiction over Rothstein Kass because (1) 

Rothstein Kass is a Texas professional limited liability company, (2) Rothstein Kass 

                                                                                         
 Case 3:16-cv-01735-D   Document 416-1   Filed 03/25/19    Page 7 of 26   PageID 11797



PLAINTIFFS’ SIXTH AMENDED PETITION Page 7 

transacts business within the State of Texas, (3) Rothstein Kass has continuous and 

systematic contacts with the State of Texas, (4) Rothstein Kass purposefully availed itself 

to the laws of the State of Texas, and (5) a substantial part of the events or omissions 

giving rise to Plaintiffs’ claims occurred in Texas and involved Rothstein Kass. 

20. Venue for this case is proper in Dallas County, Texas under TEX. CIV. 

PRAC. & REM. CODE § 15.002(a)(1) because all or a substantial part of the events or 

omissions giving rise to the claim occurred in said county. 

FACTS 
 

A. Rothstein Kass is a Repeat Offender 
 
21. Rothstein Kass has a history of failing to uncover fraud, when in fact there 

were clear red flags that should have resulted in either a withdrawal of the engagement 

or an adverse opinion.  For example, on November 21, 2008, Rothstein Kass was cited 

by the Public Company Accounting Oversight Board (PCAOB) for issuing an audit 

opinion without sufficient evidence to do so.  Specifically, the deficiencies were as 

follows: (1) “the failure, in two audits, to perform sufficient audit procedures related to 

revenue; (2) “the failure to perform sufficient audit procedures to assess the economic 

substance and accounting for a series of financial transactions; and (3) the failure to 

perform sufficient audit procedures to test the allocation of the purchase price in a 

business combination to the assets acquired.” 

22. On August 1, 2013, Rothstein Kass was cited by the PCAOB for issuing 

an audit opinion without sufficient evidence to do so.  Specifically, the deficiency was 

the failure to perform sufficient procedures to test the design and operating 

effectiveness of Internal Control Financial Reporting (ICFR) related to certain revenue. 
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23. Of note, in 2012 the Bernie Madoff investment scandal eventually led to a 

California federal judge approving a 1.44 million settlement between Rothstein Kass 

and a class of investors over hedge fund investments germane to Ponzi schemes run 

by Madoff.  See Tuttle v. Sky Bell Asset Mgmt., LLC, No. C-10-03588 WHA, 2011 WL 

208060 (N.D. Cal. Jan. 21, 2011). 

B. Breitling and Bering discuss possible reverse merger in 2013. 

24. In 2012, BOG and BRC, two private Texas corporations, had discussions 

with Bering, a publicly traded Texas corporation, about a possible reverse merger.  

Plaintiffs were shareholders in Bering. 

25. A reverse merger occurs when a private company merges its assets into a 

public company so that the private company can bypass the lengthy and complex 

process of going public.  Reverse mergers are notorious for being harbingers of fraud. 

In a recent SEC bulletin, the SEC explained that there have been “instances of fraud 

and other abuses involving reverse merger companies.”1 

C. Breitling retains accounting and auditing firm Rothstein Kass in 2013 in 
connection with the possible reverse merger with Bering. 

 
26. In 2013 and in response to their discussions with Bering regarding a 

possible reverse merger, Breitling hired Rothstein Kass, an accounting and auditing 

firm, to audit Breitling’s financial statements.  One of the purposes of those statements 

and reports was to present an accurate financial picture of Breitling to Bering’s officers, 

directors, and shareholders, including Plaintiffs, so they could decide whether Bering 

would pursue the reverse merger.  Rothstein Kass’s representatives, including certified 

fraud examiner Brian Matlock (“Matlock”), audited Breitling’s consolidated financial 

                                                           
1 https://www.sec.gov/investor/alerts/reversemergers.pdf 
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statements and reports.  Rothstein Kass knew or should have known that Breitling’s 

consolidated financial statements and reports would be provided to Bering in connection 

with the possible reverse merger.  After all, that was the very point of the audit. 

27. During the course and scope of the Breitling audit(s), Rothstein Kass knew 

or should have known that Breitling was overselling their projects by millions of dollars, 

even though both GAAP principles and the subscription agreements prohibited it from 

doing so.  Contrary to GAAS, Rothstein Kass issued an unqualified audit opinion, which 

it was prohibited from providing given that Breitling had concealed its relationship with 

Crude Energy LLC (“Crude”), which operated as Breitling’s undisclosed, consolidated 

subsidiary and covert sales arm—the result being wrongfully inflated assets on its 

balance sheet, painting a misleading picture of Breitling’s true financial health.   

28. Breitling’s financial statements and reports audited by Rothstein Kass 

misrepresented or failed to disclose, among other things, (1) Breitling’s relationship with 

and total financial dependence on Crude; (2) the direction and influence by Breitling 

CEO Chris Faulkner (“Faulkner”) over Crude’s operations; and (3) the personal financial 

benefits Faulkner received indirectly from Crude.  Rothstein Kass’ misrepresentations 

and nondisclosures allowed Breitling to continue to practice these fraudulent schemes. 

29. Breitling furnished the financial statements and reports that were the 

subject of Rothstein Kass’s audit to Bering’s officers, directors, and shareholders, 

including Plaintiffs, for their review. Plaintiffs reasonably and justifiably relied upon 

Breitling’s materially misleading financial statements in making the decision to move 

forward with the reverse merger and their lockup agreements.  Plaintiffs also generally 

relied on the fact that it believed that Breitling was in the process of undergoing a 
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competent audit that was being performed or would be performed in accordance with 

GAAS.    Neither presumption proved to be true. 

D. Breitling and Bering execute an Asset Purchase Agreement in December 
2013. 
 
30. On December 9, 2013, Breitling and Bering finalized the reverse merger 

and executed an Asset Purchase Agreement. 

31. In January 2014, Bering announced that it was changing its name to 

Breitling Energy Corporation (“BECC”).  In connection with the name change, the 

company also received an updated stock trading ticker symbol, BECC, with respect to 

the company’s shares of common stock. 

E. Rothstein Kass withdraws as Breitling’s accountant and auditor in June 
2014. 

 
32. On June 30, 2014, Rothstein Kass withdrew as accountant and auditor for 

Breitling. 

F. The BECC retains accounting and auditing firm Malone Bailey in March 
2015 and the new firm uncovers the fraud. 

 
33. In March 2015, BECC hired Malone Bailey LLP (“Malone Bailey”) as the 

accounting firm to succeed Rothstein Kass.  Malone Bailey immediately discovered the 

fraud Breitling had committed for years.  Malone Bailey concluded that “Crude is so 

intertwined with Breitling that it is near impossible for Crude to act as a standalone and 

separate company.”  Malone Bailey recommended that Breitling’s financial statements 

be consolidated with those of the entities being used to perpetrate the fraud. 

34. Despite its best efforts, Malone Bailey could not reconcile Breitling’s 

financial statements in a way that would make them materially accurate in compliance 

with GAAP, albeit those very financial statements had already received an unqualified 
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audit opinion from Rothstein Kass, which was entirely bogus.  On September 4, 2015, 

several months after Malone Bailey stepped in to clean up the mess, BECC issued a 

Form 8-K signed by Faulkner, acknowledging that none of the financial statements and 

reports audited by Rothstein Kass on Breitling’s behalf related to the reverse merger 

with Bering should be relied upon “due to errors in the recording of oil and gas assets, 

revenue interests and drilling activities…” 

35. After Malone Bailey stepped in, BECC disclosed that Breitling had failed to 

properly implement its internal controls over financial reporting in the years 2012, 2013, 

and 2014, and that it had ineffective disclosure controls and procedures in years 2013 

and 2014. Rothstein Kass issued an unqualified audit opinion for these very years, 

which are now hotly in dispute.  

G. The SEC files a fraud complaint against Faulkner in June 2016. 

36. On June 24, 2016, the SEC filed a complaint against Faulkner and others, 

alleging Faulkner and his co-defendants defrauded investors out of approximately $80 

million through the sale of oil-and-gas working interest investments over the course of 

five years.  A copy of the SEC’s complaint against Faulkner in the case styled SEC v. 

Faulkner et al., Civil Action No. 3:16-cv-01735-D, in the U.S. District Court for the 

Northern District of Texas, Dallas Division (the “SEC Lawsuit”) is attached hereto as 

Exhibit A (the “SEC Complaint”).  The SEC Complaint contains the following allegations: 

a. Faulkner called himself the “Frack Master” and used investor funds to 
enjoy a life of “decadence and debauchery.” See Ex. A, SEC Complaint, 
§§ 4, 43. 

 
b. Faulkner used a company card to enjoy the use of escorts, private jets, 

and a lavish lifestyle; he referred to his Amex card as his “whore card.” 
See Ex. A, SEC Complaint, §§ 13, 97. 
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c. The fraudulent spending by Faulkner and his co-defendants eventually 
amounted to $36 million. See Ex. A, SEC Complaint, §§ 11, 83. 

 
d. The fraud by Faulkner and his co-defendants also included the creation of 

different oil and gas investment programs, offering to sell royalty interests 
in those programs, and selling those interests to the public, often times 
selling the same interest multiple times. The general purpose of these 
programs was to sell the interests in these programs all the while knowing 
the programs would not produce anywhere near the revenue represented 
to the investors. 

 

37. Faulkner has since been arrested and formally indicted of numerous 

felonies. 

 

H. The SEC is Investigating Rothstein Kass including its former Principal 

Brian Matlock 

 

38. The SEC is also investigating Brian Matlock and others—former 

accountants and auditors at Rothstein Kass. In fact, it certainly appears that the SEC 

has accused Matlock of numerous professional breaches and violations in conjunction 

with the botched audit. 

CAUSES OF ACTION 
 

COUNT I 
 

AIDING AND ABETTING A BREACH OF FIDUCIARY DUTY 
AND CONSPIRACY TO AID AND ABET A BREACH A FIDUCIARY DUTY 

 
39. Plaintiffs would show that Breitling’s officers, directors, and managers 

owed Plaintiffs a formal fiduciary duty (or, alternatively, an informal fiduciary duty) during 

the executory phase and throughout the negotiations and ultimate consummation of the 

merger transaction. Prior to the merger and certainly in the months thereafter, Rothstein 

Kass knew that Breitling was engaged in a scam; to be sure, Rothstein Kass absolutely 

knew that Breitling was overselling interests in oil and gas leases.  In fact, Rothstein 
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Kass knew that Breitling’s managers had oversold millions of dollars in oil and gas 

interests that it did not own and would never own.   

40. Rather than disclosing the fraud or just withdrawing from the engagement 

without issuing an opinion (either course of action would have resulted in rescission of 

the merger or the merger not happening at all), Rothstein Kass knowingly participated 

and encouraged the furtherance of the fraud and Breitling’s officers and management’s 

breaches of fiduciary duties to Plaintiffs by parking all of these oversold interests under 

“deferred revenues” on the income statement.  These journal entries are completely 

contrary to GAAP and were certainly dishonest.   

41. Oversold interests cannot be deferred revenues because there would 

never be a future expense to “match” with that revenue because the interests were not 

owned nor would they ever be.  Moreover, Rothstein Kass absolutely knew that Chris 

Faulkner had been charged with cocaine possession—even before the merger.  They 

also knew that he had numerous judgments against him.  Rothstein Kass also knew that 

Chris Faulkner was bilking the company out of millions of dollars—those dollars are 

right there in Rothstein Kass’s own workpapers.   

42. Yet, rather than disclose the fraud, withdraw from the engagement, or 

issue an adverse opinion (any of these courses of action would have resulted in the 

merger either not being consummated or the merger being rescinded and unwound, 

given that Breitling could not go public without an unqualified audit opinion under SEC 

rules)—Rothstein Kass masked the fraud by parking these illegal withdrawals and 

distributions to Chris Faulkner as an “advertising” expense on the income statement.  

Literally millions of dollars in stolen funds were intentionally parked as advertising 
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expenses on the income statement by Rothstein Kass.  To make matters worse, 

Rothstein Kass also knew that Breitling management was conflating assets and 

revenues of Crude—a separate entity altogether—with Breitling’s financial statements. 

43. Plaintiffs would show that Rothstein Kass aided and abetted numerous 

breaches of fiduciary duty by Breitling’s management and conspired to aid and abet 

those fiduciary breaches with Breitling’s inner circle. Indeed, Breitling management’s 

dishonesty accomplished a tortious result; Rothstein Kass knew that Breitling’s officers 

and managers were committing an on-going tort and fiduciary breaches to Plaintiffs 

during the pendency of the audit—both before and after the merger closing; Rothstein 

Kass provided substantial assistance to Breitling’s officers and managers in 

accomplishing the tortious result; Rothstein Kass’s own conduct, separate from 

Breitling’s officers and management was a breach of duty to Plaintiffs; and Rothstein 

Kass’s participation was a substantial factor in causing the tort.  

44. This audit engagement was all about billing and making money for 

Rothstein Kass.  In fact, Rothstein Kass got so many invoices out to Breitling at one 

point—that Rothstein Kass’s corporate office “locked the workpapers and the audit file” 

until some of the invoices, which were literally stacked on top of each other were made 

current.  Plaintiffs are entitled to actual damages, special damages, and punitive 

damages for the bogus audit.2   

45. Plaintiffs invoke the discovery rule on this claim and all claims in this 

pleading as well as all applicable tolling doctrines to extend limitations to the furthest 

possible date. 

 

                                                           
2 Plaintiffs have dismissed with prejudice their claim for equitable forfeiture and disgorgement. 
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COUNT II 

AIDING AND ABETTING VIOLATIONS OF THE TEXAS SECURITIES ACT  
AND CONSPIRACY TO AID AND ABET VIOLATIONS OF THE TEXAS  

SECURITIES ACT:  TEX. REV. CIV. STAT. ANN. ART. 581-33(F)(2) 
 

46. Plaintiffs would show that Rothstein Kass is liable for aiding and abetting 

Breitling’s officers, directors, and managers to violate the Texas Securities Act (the 

“Act”) (and/or conspiring to accomplish same).  Under the Act, second liability is 

derivative liability for another person's securities violation; it attaches to an aider, 

defined as one “who directly or indirectly with intent to deceive or defraud or with 

reckless disregard for the truth or the law materially aids a seller, buyer, or issuer of a 

security.” See TEX. REV. CIV. STAT. ANN. ART. 581-33(F)(2) (Vernon 2017).  Aiders are 

jointly and severally liable with the primary violator “to the same extent as if [they] were” 

the primary violator.  See id.  Plaintiffs would show that Rothstein Kass aided and 

abetted Breitling’s officers, directors, and managers to violate, Art. 581-33(A)(2), and 

Breitling’s officers, directors, and managers undeniably and unquestionably violated, 

Art. 581-33(A)(2).  

47. Plaintiffs would show that Breitling’s officers, directors, and managers (1) 

committed a primary violation of the Texas Securities Act (a violation of article 581-

33(A)(2)); (2) Rothstein Kass had a general awareness of its role in the violation(s); (3) 

Rothstein Kass rendered substantial assistance in the violation(s); and (4) Rothstein 

Kass either (a) intended to deceive Plaintiffs or (b) it acted with reckless disregard for 

the truth or the law. 
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COUNT III 

NEGLIGENT MISREPRESENTATION 
RESTATEMENT (SECOND) OF TORTS § 552 (1977) 

 
48. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

49. Rothstein Kass made representations (either by act and/or by omission) to 

Plaintiffs regarding Breitling’ financial condition during the course of Rothstein Kass’ 

business.   

50. Rothstein Kass supplied false information (either by act and/or omission) 

regarding Breitling’ financial condition for the guidance of Plaintiffs.   

51. Rothstein Kass did not exercise reasonable care or competence in 

obtaining or communicating the information (either by act and/or omission).   

52. Plaintiffs reasonably and justifiably relied on the representations (and/or 

non-disclosures) made by Breitling in the financial statements upon which Rothstein 

Kass provided an unqualified audit opinion in making the decisions to move forward with 

the reverse merger and their lockup agreements. 

53. Had Rothstein Kass retracted its unqualified audit opinion at any time 

during the relevant period in a timely manner, Plaintiffs could have immediately sought 

rescission of the lock-up agreements, and presumably avoided millions of dollars in 

unnecessary losses.  Defendants owed Plaintiffs an on-going and continuous duty to 

disclose what they knew and when they knew it both before and after the lock-up 

agreements were executed and it was that failure to make such disclosures that 

damaged Plaintiffs herein.  Stated differently, the timing of when Plaintiffs executed the 

lock-up agreements by no means absolves Rothstein Kass of its continuing and on-

                                                                                         
 Case 3:16-cv-01735-D   Document 416-1   Filed 03/25/19    Page 17 of 26   PageID 11807



PLAINTIFFS’ SIXTH AMENDED PETITION Page 17 

going obligations as an independent auditor to disclose what it knew and when it knew 

it—there is no get out of jail free card for accountants in this scenario. 

54. As a direct and proximate consequence of that reliance, Plaintiffs have 

suffered harm and are entitled to actual and punitive damages in an amount to be 

proven at trial. 

COUNT IV 
 

COMMON LAW FRAUD AND AIDING AND ABETTING 
BREITLING’S OFFICERS AND MANAGEMENT’S FRAUD 

 
55. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs.   

56. Rothstein Kass’s unqualified audit opinion of Breitling’s financial 

statements resulted in material and false representations (either by act and/or omission) 

being made to Plaintiffs, which they relied upon in both locking up their stock and in 

failing to seek immediate rescission of those agreements. 

57. When Rothstein Kass’s unqualified audit opinion of Breitling’s financial 

statements resulted in material and false representations (either by act and/or omission) 

being made to Plaintiffs, Rothstein Kass (1) knew or should have known the 

representations were false; or (2) by virtue of the unqualified audit opinion, it aided and 

abetted Breitling in supplying materially misleading financial statements to Plaintiffs that 

were provided recklessly, as a positive assertion, and without knowledge of their truth. 

58. Rothstein Kass made the representations (either by act and/or by 

omission) with the intent that Plaintiffs act and rely on Breitling’s materially misleading 

financial statements.   

59. Plaintiffs reasonably and justifiably relied on Breitling’s audited financial 
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statements both in making the decision to move forward with the reverse merger and 

their lockup agreements and by failing to immediately seek rescission from those 

agreements, had Rothstein Kass disclosed what it knew or should have known during 

the relevant time period. 

60. As a direct and proximate result of such reliance, Plaintiffs suffered actual 

damages, special damages, consequential damages, reliance damages, expectation 

damages, and/or incurred reasonable and necessary attorney’s fees, which are hereby 

pled singularly, collectively, and/or disjunctively.  

61. Further, due to Rothstein Kass’ failure to disclose Breitling’s fraud, and/or 

Rothstein Kass’s failure to withdraw from the engagement because it was likely there 

was in fact fraud given the lack of proper internal controls, Plaintiffs are entitled to 

exemplary damages under TEX. CIV. PRAC. & REM. CODE § 41.003. 

62. Rothstein Kass knowingly participated, assisted, and encouraged 

Breitling’s officers and management’s fraud and they conspired with management to 

accomplish same. 

COUNT V 
 

FRAUD BY NON-DISCLOSURE 
 

63. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

64. Rothstein Kass concealed from or failed to disclose certain material facts 

to Plaintiffs regarding Breitling’s financial condition.  Specifically, Rothstein Kass 

concealed from or failed to disclose to Plaintiffs that Breitling was overselling their 

projects by millions of dollars, providing returns to oversold projects with proceeds from 
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other newer projects, concealing Breitling’s relationship with and total financial 

dependence on Crude, the direction and influence by Faulkner over Crude’s operations, 

and the personal financial benefits Faulkner received indirectly from Crude.  Rothstein 

Kass should have either qualified or limited its opinion or simply withdrawn from the 

engagement without rendering an opinion at all. 

65. Rothstein Kass had a duty to disclose these material facts to Plaintiffs or 

withdraw from the engagement without issuing an audit opinion. 

66. Rothstein Kass knew Plaintiffs were ignorant of these facts and Plaintiffs 

did not have an equal opportunity to discover the facts. 

67. Rothstein Kass was deliberately silent when it had a duty to speak. 

68. By failing to disclose the facts, Rothstein Kass intended to induce Plaintiffs 

to take some action or refrain from acting, including but not limited to moving forward 

with the reverse merger and their lockup agreements and/or by preventing Plaintiffs 

from immediately seeking rescission from those agreements had Rothstein Kass 

disclosed that which it knew or should have known at the time 

69. Plaintiffs, to their detriment, relied on Rothstein Kass’ nondisclosure in 

moving forward with the reverse merger and their lockup agreements and their failure to 

immediately seek rescission thereafter, had they been privy to the same universe of 

information as that of Rothstein Kass 

70. Plaintiffs were injured and suffered substantial damages as a result of 

acting without the knowledge of the undisclosed facts by moving forward with the 

reverse merger and their lockup agreements and their failure to seek rescission 

thereafter, had they been privy to the same universe of information as that of Rothstein 
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Kass. 

COUNT VI 
 

STATUTORY FRAUD 
 

71. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

72. Rothstein Kass’s unqualified audit opinion of Breitling’s financial 

statements resulted in false representations of fact being made to Plaintiffs regarding 

Breitling’s financial condition in a transaction involving stock.   

73. Rothstein Kass authorized, approved, and/or ratified Breitling’s false 

representations in the financial statements when it issued an unqualified audit opinion, it 

was done knowing that Plaintiffs would either enter into the reverse merger and lockup 

agreements or fail to seek rescission from those agreements had that information been 

made available immediately ex-post or both. 

74. Plaintiffs reasonably and justifiably relied on the materially false financial 

statements, which were audited by Rothstein Kass when they entered into the reverse 

merger and lockup agreements and when they failed to immediately seek rescission 

from those agreements, had they known what Rothstein Kass knew or should have 

known at the time that Rothstein Kass knew that Breitling’s internal controls were far too 

compromised to issue an unqualified audit opinion.  Make no mistake about it:  when 

Plaintiff executed their lock-up agreements, Rothstein Kass absolutely knew or should 

have known that Breitling’s internal controls were far too compromised to continue the 

audit engagement with an eye toward issuing an unqualified opinion, yet Rothstein Kass 

did so in any event—making its conduct independently tortious. 
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75. Such reliance caused Plaintiffs to be damaged and harmed. 

76. Further, due to Rothstein Kass’ statutory fraud, Plaintiffs are entitled to 

exemplary damages under Section 27.01(c) of the Texas Business and Commerce 

Code. 

77. Further, due to the Rothstein Kass’ statutory fraud, Plaintiffs are entitled to 

reasonable and necessary attorneys’ fees, expert witness fees, costs for copies of 

depositions, and costs of court under Section 27.01(e) of the Texas Business and 

Commerce Code. 

COUNT VII 
 

CAP-BUSTER ON PUNITIVE DAMAGES 
 

Aiding and Abetting:  Securing the Execution of Documents  
by Deception & Conspiracy to Execute Documents by Deception 

TEX. PEN. CODE ANN. § 32.46 (Vernon 2014) 
 

78. Plaintiffs are entitled to un-capped and unlimited punitive damages 

because Rothstein Kass has committed the felony of aiding and abetting Breitling 

management and officer’s having secured the execution of documents by deception. 

See TEX. PENAL CODE § 32.46 et seq. (Vernon 2014).  (Aiding and abetting) the securing 

of the execution of documents by deception is a cap buster on punitive damages.  See 

TEX. CIV. PRAC. & REM. CODE § 41.008(c)(11) (Vernon 2014). Rothstein Kass knew the 

merger was to occur on December 9, 2013; in fact, Brian Matlock was even forwarded 

all of the merger documents by Jeremy Wagers—he had these documents in his very 

possession.  Yet armed with information that anyone would recognize to be a fraud—

Rothstein Kass furthered the fraud and aided and abetted Breitling’s management and 

officers’ ability to secure the execution of the merger documents with Plaintiffs by 
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deception; and furthermore, Rothstein Kass participated, abetted, conspired, comforted, 

approved, authorized, and certainly ratified all of these felonious acts, which result in 

uncapped and unlimited punitive damages. 

CONDITIONS PRECEDENT 
 

79. All conditions precedent to Plaintiffs’ right to recover have been 

performed, have occurred, or have been excused. 

TOLLING OF LIMITATIONS/DISCOVERY RULE 
 

80. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

81. Based on the facts detailed above, the applicable statute of limitations for 

the causes of action asserted by Plaintiffs are tolled by the fraudulent concealment and 

discovery rules.  Plaintiffs hereby invoke the discovery rule. 

ATTORNEYS’ FEES 

82. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

83. Plaintiffs seek as damages their reasonable and necessary attorneys’ fees 

pursuant to Section 27.01(e) of the Texas Business and Commerce Code. 

UNCAPPED EXEMPLARY DAMAGES 

84. Plaintiffs allege and incorporate herein by reference the allegations set 

forth above. 

85. Plaintiffs seek exemplary damages from the Defendants under Chapters 

27 and 41 of the Texas Civil Practice & Remedies Code.  
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ACTUAL, SPECIAL, AND CONSEQUENTIAL DAMAGES, 
 

86. Plaintiffs incorporate by reference the factual allegations contained in the 

preceding paragraphs. 

87. As a result of Defendants’ wrongful acts and omissions, Plaintiffs have 

suffered actual damages in the lost value of their shares, which are millions of dollars. 

88. As a result of Defendants’ wrongful acts or omissions, Plaintiffs seek 

actual damages, special damages, consequential damages, and exemplary damages in 

an amount not less than the maximum amount permitted by applicable law based on the 

allegation of actual damages above.  Under general principles of equity, Plaintiffs are 

entitled to recover pre- and post-judgment interest, at the statutory rate or at such other 

rate as is set by this Court. Johnson & Higgins of Texas, Inc. v. Kenneco Energy, Inc., 

962 S.W.2d 507 (Tex. 1998). 

JURY DEMAND 

89. Pursuant to TEX. R. CIV. P. 216(a), Plaintiffs respectfully demand a trial by 

jury and submits the appropriate fee herewith.  
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WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully pray that 

Defendant Rothstein, Kass & Company, PLLC be cited to appear, and that Plaintiffs 

have judgment against Defendant for, inter alia:  

1. actual damages, special damages, and consequential damages; 

2. uncapped and unlimited exemplary damages; 

3. attorneys’ fees; 

4. costs of suit;  

5. pre-judgment interest at the maximum rate permitted by law; 

6. post-judgment interest at the maximum rate permitted by law; and 

7. all such other and further relief, both general and special, at law or in 

equity, to which Plaintiffs may be entitled. 
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Respectfully Submitted, 
 

BRIAN LAUTEN, P.C. 
 

        
       ________________________________ 

Brian P. Lauten  
       State Bar No. 24031603 
       blauten@brianlauten.com 
       3811 Turtle Creek Blvd., Ste. 1450 
       Dallas, Texas 75219 
       (214) 414-0996 telephone 
       (214) 744-3015 facsimile 
 

ATTORNEYS FOR PLAINTIFFS 
       JINSUN, L.L.C., SILVER STAR 
       HOLDINGS TRUST, KM CASEY 
       NO. 1, LTD., TPH HOLDINGS, L.L.C., 
       VERTICAL HOLDINGS, L.L.C., 
       STEVEN PLUMB, AND J. LEONARD 
       IVINS 
 
 
 
 

CERTIFICATE OF SERVICE 
 

 In accordance with Rule 21a of the Texas Rules of Civil Procedure, the 

undersigned certifies that a true and correct copy of the foregoing instrument has been 

served upon all counsel of record via the ECF case manager system on Monday, March 

11, 2019.   

      

        
       _______________________________ 
       BRIAN P. LAUTEN 
       COUNSEL FOR PLAINTIFFS  
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